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THE LIMITS OF THE EXCLUSIVE JURISDICTION OF 
ADMIRALTY IN THE UNITED STATES. 


TuE series of decisions by the Supreme Court of the United 
States, defining the jurisdiction of admiralty, rests at present with 
the case of The Hine v. Trevor 

By these, a comprehensive interpretation has been given to the 
power conferred upon the District Courts by the Constitution, and 
to the Acts of 1789 and 1845. Tide-water is no longer the divid- 
ing line between the jurisdiction of admiralty and of common 
law. The attempts to apply the narrow doctrines of the King’s 
Bench have been unsuccessful; and the ground taken by Judge 
Story, in the case of De Lovio v. Boit, relative to the subjects 
of admiralty jurisdiction, has been sustained, unless, perhaps, 
in one or two points. This extensive control of the United States 
Courts over maritime affairs, is conceded without question by all. 
But what is the exact effect of the saving clauses in the Judiciary 
Acts, and how far the jurisdiction of admiralty is exclusive of 
State Courts, have been questions, as it seems, never well under- 
stood, nor clearly laid down by the Supreme Court of the United 
States, until within a short time. 

The consideration of our subject embraces the questions of 
Locality and Subject-matter, in addition to those proposed above. 
The second head, being well understood, we shall disregard en- 
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tirely ; the question of locality will be examined so far as it is con- 
nected with the Act of 1845, and with the series of cases on which 
rests the case of The Hine v. Trevor. These decisions extend 
over a period of forty years from the case of Zhe Thomas Jefferson. 
In this, and in the three cases following, it was held that the Act of 
1789 confined the jurisdiction of admiralty to causes arising on tide- 
water. Accordingly, with the intention of meeting the necessities 
of the already important and rapidly increasing internal commerce 
of the United States, the Act of 1845 was passed. This was pre- 
pared by Judge Story, and is said to have received the approval of 
all the judges of the Supreme Court.? 

In the year 1851, the case of The Genesee Chief resulting from 
a collision on Lake Ontario, came before the Supreme Court of the 
United States, under this act, from the Northern District of New 
York. But before examining the case, a word should be said of 
the opinions held concerning the statute. 

Judge Conkling, in his work on Admiralty, says, * “ In the first 
case that arose under this act, very soon after its passage, in the 
District Court for the Northern District of New York, its constitu- 
tionality was strenuously controverted at bar, and was doubtless 
assumed rather than formally adjudicated upon by that court.” 
Many of the lawyers of the Western States supposed that the admi- 
ralty jurisdiction over all inland waters — rivers as well as lakes 
—depended upon it. Some considered it void, because not 
authorized by the Constitution, and on the ground that Congress 
cannot extend the jurisdiction of the District Courts to cases and 
subjects not enumerated in the Constitution. The objection was 
also made that the statute was an accumulation of power in the 
Central Government, which is contrary to the principles of our 
free institutions. The District Courts, meantime, avoided the 
discussion of the act, and it remained unsupported by judicial 
opinion, excepting a dictum of Story, in the case of The Thomas 
Jefferson, and the opinion of Congress, until the case of The 
Genesee Chief. By this important and interesting case, the pre- 
vious decisions were overruled, and admiralty jurisdiction ex- 
tended to all navigable waters. The counsel for the appellants 


1 10 Wheat. 428. 2 2 West. Law Journ. 563. 
3 12 How. 448. 4 1 Conk. Ad. p. 10. 
5 The Hine, 4 Wall. 555. 6 2 West. Law Journ. 568. 
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contended that the Act of Feb. 26, 1845, was unconstitutional, 
—“ first, because not a regulation of commerce, and therefore not 
within the commercial clause of the Constitution ; and, second, 
because the constitutional grant of admiralty powers did not 
extend to cases originated above tide-water, and Congress cannot 
extend it by legislation.” The cases of Marbury v. Madison, and 
Hodgson v. Bowerbank,? were cited as analogous. Chief Justice 
Taney, in giving the decision of the court, said, “‘ The admiralty 
jurisdiction granted to the Federal Government by the Constitution 
of the United States, is not limited to tide-water, but extends to 
all public navigable lakes and rivers. . . . If the validity of the 
act depended upon the power of Congress to regulate commerce, it 
would be unconstitutional . . . If the law, therefore, is constitu- 
tional, it must be supported on the ground that the lakes and navi- 
gable waters connecting them are within the scope of admiralty 
and maritime jurisdiction, as known and understood in the United 
States when the Constitution was adopted.” 

It is expressly stated in this decision that the jurisdiction which 
it establishes is independent of the Act of 1845; and although its 
constitutionality is hypothetically recognized, the real effect of the 
statute is not made apparent. Judge Conkling, in remarking on 
the case, says, “It is a serious question whether the Act of 1845 
is not superseded and rendered nugatory thereby.”’? In the case of 
The Magnolia; although not essential to the decision of the point 
at issue, the opinion is given by the court, that the Act of 1845 
was necessary to confer admiralty jurisdiction over the great lakes 
upon the District Courts. 

In the case of Fox v. Revenue Cutter,5 Judge Wilson says, “ It is 
clear, that in passing this statute, Congress looked for its authority 
solely to the 8th sect. of Art. 3 of the Constitution, which declares 
that ‘ Congress shall have power to regulate commerce among the 
several States.’ We know of no rule of construction by which 
the Act of 1845 should be held to abridge any of the admiralty 
powers conferred by the statute of 1789.” This opinion conflicts 
with both that in the case of The Magnolia and of The Genesee 
Chief. 

‘ Although the jurisdiction thus established was sustained by the 
1 1 Cranch, 187. 2 5 Cranch, 303. 


3 1 Conk. Ad. p. 9. 4 20 How. 296. 
5 N. Dist. Ohio, 8 American Law Reg. 459, 470. 
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Supreme Court in several cases during the next ten years, and 
largely administered in the western districts, no farther light is 
thrown upon the statute, until the case of The Hine v. Trevor, 
Mr. Justice Miller, in summing up his opinion, here says, — 


“Ist. The admiralty jurisdiction to which the power of the Federal judi- 
ciary is by the Constitution declared to extend, is not limited to tide-water, 
but covers the entire navigable waters of the United States. 

“2d. The jurisdiction of admiralty causes arising on the interior waters 
of the United States, other than the lakes and their connecting waters, is 
conferred by the Act of Sept. 24, 1789. 

“3d. The admiralty jurisdiction exercised by the same courts on the 
lakes, and waters connecting those lakes, is governed by the Act of Feb. 26, 
1845. The act of 1845 is a limitation of the powers granted by the Act 
of 1789, as regards cases arising upon the lakes and navigable waters con- 
necting said lakes, in the following particulars: (1). It is limited to vessels 
of twenty tons’ burden and upwards, enrolled and licensed for the coasting 
trade ; (2). To vessels employed in commerce and navigation between ports 
and places in different States; (3). It grants a jury trial, if either party 
shall demand it.” 


In dismissing the discussion of the statute of 1845, with refer- 
ence to the question of locality, we beg leave to refer the reader to 
the cases below, in which very nice lines have been drawn in 
regard to it.} 

We are now ready for the question, how far the jurisdiction of 
the courts of the United States is exclusive of State courts. 

The important difference between admiralty and common law 
is, that the proceedings of the former are after the forms of the 
civil law, without a jury, and before a single judge. Their object 
is to afford a speedy and equitable remedy in cases arising from 
the exigencies peculiar to maritime affairs. Jurisdiction may be 
exercised either in personam or in rem, as either form is best fitted 
to afford the desired remedy. When it is impossible to make use 
of the proceeding in rem, in cases where there is no lien by the 
general maritime law, admiralty may proceed by arrest and cita- 
tion of the person. 

But the peculiar and effective remedy, is the process in rem. 
By this, the suit is brought against the thing, and not the person. 


1 Scott v. The Young America, 1 Newb. 101; McCormick v. Ives, Abbott Ad. 418 ; The 
Farmer, Gilp. 524, 688; The Bolivar, Ole. 474; The Commerce, 1 Black, 574. 


OF ADMIRALTY IN THE UNITED STATES. 601 


The ship is arrested and made the reus, or defendant, without 
regard to the owner. The seizure of the ship is equivalent to the 
personal service of common law. The person to whom the right 
of property adheres, and all interested, may come forward, assert 
their claims, and become parties to the suit. But there is no obli- 
gation to do this. The owner may abandon his property ; and, if 
he does so, no decree will be made against him, and the claim of 
the suitor is satisfied by sale of the ship. 

To such a degree has this process, in rem, become identified as 
the distinguishing and exclusive remedy of admiralty, that attempts 
have been made by the advocates of a limited jurisdiction in the 
United States, to confine its proceedings entirely to this method, 
although there was an established jurisdiction in personam long 
before the process in rem was exercised. Judge Johnson dissent- 
ing in the case of Ramsay v. Allegre, endeavored to restrict the 
proceeding in personam in cases ex contractu, to suits for seamen’s 
wages. A similar attempt is made by Judge Daniels, in the case 
of the N. J. Steam Nav. Ov. v. Mercharts’ Bank? These two 
methods are not convertible, and must be governed by the rules 
adopted by the Supreme Court of the United States. 

Courts of common law are allowed to proceed by personal action 
alone against the party interfering with the rights of others, and 
by attachment of his goods. The enforcement of liens created by 
a State statute is sometimes called a proceeding in rem. But this 
must not be confounded with the proceeding in rem of a court of 
admiralty. The meaning of a lien is, that the property is liable 
to certain claims, without a previous judgment or decree of court.3 
In case of the sale of property to satisfy the liens of a court of 
common law, the title acquired by the vendee can never be better 
than that of the defendant in the action. It is his title, and not 
the property itself, which is sold. The judgments of common 
law courts bind only parties and privies.6 But a sale of the ship, 
when made by order of the admiralty, gives a valid title against 
the whole world; and this is so, whether the ship be foreign or 
domestic, and without regard to the owner. A State court has 
no power to divest a lien existing by the general maritime law.’ 

1 12 Wheat. 611. 2 6 How. 344. 


3 The Globe, 2 Blatchf. 427. 4 The Hine v. Trevor, 4 Wall. 555. 
5 Ashbrook v. The Golden Gate, Newb. 296,300. § The Mary, 9 Cranch, 126. 


1 The Globe, 2 Blatchf. 427; The Henrietta, Newb. 284; Bronson v. Kinzie, 1 
How. 811. 
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“ The possession of the sheriff under a State process does not ex- 
clude the marshal from taking possession under a process of the 
United States court;” and in such a case the title acquired by 
the marshal’s vendee is good against all the world. 

The district court derives its admiralty powers from art. 3d, sec. 
2d of the Constitution, which declares that “ the judicial power 
shall extend to all cases of admiralty and maritime jurisdiction,” 
and from the Judiciary Acts of 1789 and 1845. The 9th section 
of the Act of 1789 provides: 1st. That the district courts shall 
have jurisdiction concurrent with State and circuit courts, of cer- 
tain cases where an alien is a party; 2d. That the jurisdiction 
shall be exclusive of State courts, in certain cases where a consul 
of a foreign State is a party; and 3d. That “the district courts 
shall have exclusive original cognizance of all civil causes of ad- 
miralty and maritime jurisdiction.” The only exception to the 
exclusive jurisdiction of the district courts in this third class of 
cases, is the clause, “‘ saving to suitors in all cases the right of a 
common law remedy where the common law is competent to give 
it.” To what extent the jurisdiction conferred by this statute, 
and by the Act of 1845, is exclusive, and if not so, whether Con- 
gress may make the jurisdiction of admiralty exclusive, has been 
much discussed, but never directly adjudicated upon by the Su 
preme Court of the United States until within a period of two 
years. 

The question presents itself in two forms: 1st. Has the District 
Court exclusive original cognizance of all causes strictly maritime ? 
And 2d. Is the admiralty and maritime jurisdiction in rem exclu- 
sively in the Federal courts? Chancellor Kent seems to think 
that the jurisdiction of admiralty is, in all cases, exclusive, because 
it is declared by the Constitution to extend to all cases; and by 
the Act of 1789, it is made exclusive. “It is certain, however,” 
he says, “that the State courts take an extensive and unquestioned 
cognizance of maritime contracts, and on the ground that they are 
not cases, strictly and technically speaking, of admiralty and mari- 
time jurisdiction. If, however, the claim of the district courts be 
well founded to the cognizance of all maritime contracts, where- 
soever the same may be made, or whatever may be the form of 
the contract, it would seem that the jurisdiction of the State courts 


1 The John Richards, Newb. 73; The Royal Saxon, 1 Wall. Jr. C. C. 811, 825. 
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over those contracts could not be sustained.”! Judge Story, in 
commenting on this, says, ‘It is believed that this opinion (of 
Kent) is founded in mistake. There is nothing in the Constitu- 
tion necessarily leading to the conclusion that the jurisdiction was 
intended to be exclusive.” ? 

The jurisdiction exercised by State courts does not rest on the 
ground that these cases of contract are not strictly maritime, but 
on the saving clause of the Act of 1789; which Chancellor Kent 
seems to have overlooked. 

The nature of certain maritime causes is such, that a remedy 
can be given by a personal action at common law. In these cases 
the statute makes it optional with the parties to proceed in admi- 
ralty or in State courts. These latter have always been accustomed 
to deal with ships as with other personal property, and their power 
to do this is expressly recognized by the Judiciary Act. The way 
in which this shall be done, is also pointed out; by means of a 
common law remedy, where the common law is competent to give 
it. This does not mean any remedy which may be given in a 
State court, as a proceeding in equity or in rem; but the common 
law remedy, which existed before the Constitution and Act of 
1789, and which is saved, not given. 

The only remedies, which the Act of 1789 has reference to, are 
the common law actions of debt, trespass, assumpsit, &c., brought 
by the plaintiff against a personal defendant, and enforced by 
attachment of his goods. Proceedings in equity, and in rem, are 
unknown to the common law. 

Although cognizance of maritime causes, to this extent, has been 
readily conceded to State courts, as their undoubted right, the 
State courts have not so willingly allowed to district courts the 
exclusive privilege of proceeding after the peculiar forms of admi- 
ralty, and by the remedy in rem. These attempts to appropriate 
admiralty jurisdiction have probably resulted from a misunder- 
standing of the saving clause of the Act of 1789, in regard to a 
remedy at common law. In thirteen ® of the Southern and Western 


1 1 Kent, Com. 377. 2 8 Story, Com. § 1000, note. 

3 Ashbrook v. The Golden Gate, Newb. 296, 303; Bogart v. The John Jay, 17 How. 
899. 

4 2 Browne, Civil & Ad. Law, 111; Percival v. Hickey, 18 Johnson, 257, 292; 1 
Kent, Com. 878. 

5 1 Story, Com. on Const. 588 ; Stinson v. Dousman, 20 How. 461. 
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States, actions may be brought in the State courts against vessels 
by name. The statutes of the several States,! conferring this juris- 
diction, are substantially the same, and provide for the seizure and 
sale of foreign ? as well as domestic vessels, without any personal 
process to satisfy all maritime contracts and services, and claims 
for the misfeasance or malfeasance of the officers or crew, or for 
torts committed by the vessel.? Preference is given to claims prose- 
cuted under these statutes to all other demands, and to liens 
created by the general maritime law. These have been held con- 
stitutional by the supreme courts of the several States where they 
exist, on the ground that the delegation of admiralty powers was 
not exclusive, except of the circuit courts,® and have been largely 
administered, with the full effect of admiralty proceedings. In the 
case of Averill y. Steamer Hartford, the court held that proceed- 
ings under these statutes “ must be governed by the principles 
and forms of admiralty courts.” 

These statutes have been tested before the Supreme Court of the 
United States in only two cases. In the case of The Moses Tay- 
lor? (1865), a proceeding in rem was instituted before a justice 
court in the city of San Francisco against the steamship Moses 
Taylor, owned in New York, employed in navigating the Pacific 
Ocean, and in transporting passengers and freight between Panama 
and San Francisco, for an alleged breach of contract with the 
libellant to furnish proper food and conveniences during the voyage. 
The justice decided that he had jurisdiction under a statute of 
California, applicable to the circumstances, and gave judgment 
against the vessel. The case was then taken to the county 
court, and finally, by writ of error, to the United States Supreme 


1 Alabama, Clay’s Dig. 189; Arkansas Rev. Stat. ch. 14; California, Laws of 
1853, p. 576; Florida, Thomps. Dig. 414; Kentucky, Stat. Law, 112; Georgia 
Stat. Law, 625; Indiana Stat. 1838; Illinois Stat. 1845, p. 71; Iowa Rev. Stat. 
101; Missouri R. C. 1845; Mississippi Hutch. Dig. 288; Wisconsin R. S. 116; Ohio 
Stat. ch. 26, p. 185. 

2 The Steamboat Pawnee, 19 Mo. 517. 

3 The Moses Taylor, 4 Wall. 411; The Hine v. Trevor, Id. 555. 

4 The Superior, 8 Am. Law Reg. 622; Newb. 176; The Globe, 2 Blatch. C.C. 427. 

5 Thompson v. Steamboat J. D. Morton, 2 Ohio St. 26; The Owen v. Johnson, Id. 
142; Steamboat v. McCraw, 31 Ala. 659; Warner v. The Uncle Sam, 9 Cal. 697; Miller 
v. Galland, 4 Greene, 191; Germain v. The Indiana, 11 Ill. 585; The Clipper v. 
Logan, 18 Ohio, 375; The Western Belle v. Wagner, 11 Missouri, 80; The Hamburg, 
2 Iowa, 460; 1 Greene, 898; 8 Greene, 295; 4 Iowa, 472; 5 Cal. 268. 
6 2 Cal. 308. 7 4 Wall. 411. 


( 
‘ 


i 


OF ADMIRALTY IN THE UNITED STATES. 605 


Court. The counsel for the defendant in error maintained that 
the grant of admiralty and maritime jurisdiction to the district 
courts was not exclusive, and is not prohibited to the State courts ; 
and that the case at bar came within the saving clause of the Act 
of 1789; also, that if the Constitution does not confer a jurisdic- 
tion exclusive, Congress cannot make it so. Mr. Justice Field, in 
delivering the opinion of the court, says, — 


“ The action against the steamer by name, authorized by the statute of 
California, is a proceeding in the nature, and with the incidents of a suit in 
admiralty. The distinguishing and characteristic feature of such suit is, that 
the vessel or thing proceeded against is itself seized and impleaded as the 
defendant. . . . By the common law process, property is reached only 
through a personal defendant . . . The statute of California, to the extent 
in which it authorizes actions in rem against vessels, for causes of action 
cognizable in the admiralty, invests her courts with admiralty jurisdic- 
tion. . . . The case before us is not within the saving clause of the Act of 
1789. That clause only saves to suitors the right of a common law remedy, 
where the common law is competent to give it. It is not a remedy in the 
common law courts which is saved, but a common law remedy. A proceed- 
ing in rem, as used by the admiralty courts, is not a remedy afforded by the 
common law.” 


The decision of the county court of California was therefore 
reversed for want of jurisdiction. 

The main points decided in this case are, that the jurisdiction, 
in civil cases, conferred by the Act of 1789, is exclusive, except 
the common law remedy, and that Congress has full power to leg- 
islate on the subject. 

At the same term of court, the case of The Hine v. Trevor} 
was decided. This originated in a collision on the Mississippi 
River, at St. Louis, between the steamers Hine and Sunshine. 
The Hine soon after was seized, while lying at Davenport, Iowa, 
in a proceeding under the laws of that State, to subject her to sale 
in satisfaction of damages. sustained by the Sunshine. The laws 
of Iowa authorize a process in rem against any vessel for injuries 
to person or property, by the vessel, officers, or crew, without a 
personal service. This case came before the Supreme Court of 
the United States, by writ of error to the Supreme Court of Iowa. 
The argument in favor of State jurisdiction was based on the same 


1 4 Wall. 555. 
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grounds as in the case of The Moses Taylor. Mr. Justice Miller, 
in delivering the opinion of the court, said, — 


“The record distinctly raises the question, how far the jurisdiction of 
the District Court in admiralty causes arising on the navigable inland 
waters of this country is exclusive, and to what extent the State courts 
can exercise a concurrent jurisdiction. Perhaps all the States, whose ter- 
ritories are penetrated or bounded by rivers capable of floating a steamboat, 
have statutes authorizing their courts, by proceedings in rem, to enforce 
contracts, or redress torts, which, if they had the same relation to the sea 
that they have to the waters of those rivers, would be conceded to be the 
subjects of admiralty jurisdiction.” 


The court then expresses entire concurrence in the series of 
decisions from the case of The Genesee Chief to that of The 
Moses Taylor, and proceeds, — 


“The remedy pursued in the Iowa courts is, in no sense, a common law 
remedy. It is a remedy partaking of all the essential features of an admi- 
ralty proceeding in rem. . . . It must be taken, therefore, as the settled 
law of this court, that wherever the district courts of the United States 
have original cognizance of admiralty causes by virtue of the Act of 1789, 
that cognizance is exclusive, and no other court, State or national, can ex- 
ercise it; with the exception always of such concurrent remedy as is given 
by the common law.” 


The case is then remanded to the Supreme Court of Iowa, with 
directions that it be dismissed for want of jurisdiction. These 
cases, therefore, decide that State statutes which attempt to confer 
upon State courts remedies for marine torts and contracts “ on the 
sea, and inland waters connecting with the sea, by proceedings in 
rem,” are void, because they are in conflict with the Act of Con- 
gress of 1789. 

The importance of these decisions can only be realized when we 
consider the extent to which the statutes have been administered 
over the immense commerce of our western rivers. 

It is not necessary, and we have not the space, to examine in 
every class of maritime causes whether the common law remedy 
saved, can be taken advantage of. {t will be readily seen that in 
nearly all cases of contract and tort connected with navigation, a 
personal suit at common law will afford a remedy more or less 
adequate. Thus, material-men and seamen may maintain an ac- 
tion of debt or assumpsit against the owner or master of a vessel ; 
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or, in case of collision, an action of trespass may be brought 
against the master. The remedies in admiralty are, however, so 
much more speedy and equitable, that but little effect is given to 
this concurrent remedy at common law. 

The saving clause of the Act of 1789 includes also the process 
of foreign attachment, by which property in vessels is seized, and 
liable to sale without personal notice to the owner, because of 
non-residence.? 

The question next follows, What is the effect of the decisions in 
the case of The Moses Taylor and of The Hine v. Trevor, on the 
jurisdiction of admiralty over the lakes and their connecting 
waters, as conferred by the Act of 1845? This statute, in addition 
to a saving clause like that of the Act of 1789, gives to suitors 
any concurrent remedy which may be given by the State courts. 
In what other respects it acts as a limitation of the powers con- 
ferred by the Act of 1789, we have already seen ; viz., to vessels 
of twenty tons employed in commerce between different States. 

It will be remembered that there is a clause in the Act of 1789, 
in regard to the size of the vessel ; but this is not a limitation of 
jurisdiction. The District Court is declared to have jurisdiction 
of certain seizures made on waters navigable by vessels of ten tons. 
“The jury clause in the Act of 1845 was probably added from 
abundant caution, lest the exclusive terms of the act might be 
deemed to have taken away the concurrent remedy.”’? No reported 
case is found where the trial by jury has been taken advantage of. 

In the case of The Hine v. Trevor, Judge Miller says that the 
jurisdiction over the lakes is not exclusive, but is expressly made 
concurrent with such remedies as may be given by State laws. 
He also says, “ It could not have been the intention of Congress, 
by the exception in the Act of 1789, to give the suitor all such 
remedies as might afterwards be enacted by State statutes, for this 
would have enabled the States to make the jurisdiction of their 
courts concurrent in all cases, by simply providing a statutory 
remedy for all cases.” 

In the Act of 1845, where Congress does mean this, the lan- 
guage expresses it clearly ; for, after saving to the parties, in cases 
arising under that Act, a right of trial by jury, and the right of a 


1 The Hine v. Trevor, 4 Wall. 555, 571; Ashbrook v. The Golden Gate, Newb. 296, 
300 


2 .N. J. S. Nav. Co. v. Merchants’ Bank, 6 How. 344. 


| 


4 
| 


608 LIMITS OF THE EXCLUSIVE JURISDICTION 


concurrent remedy at common law, where it is competent to give 
it, there is added “ any concurrent remedy which may be given by 
the State laws.” In the case of Ashbrook vy. The Golden Gate} 
arising under the Act of 1789, the court, in remarking on certain 
decisions of the Supreme Court of Ohio, in which the exclusive 
jurisdiction in rem of the United States courts is denied, says 
that these opinions do not apply to the case before it, because the 
cases in which they were given arose and were decided under the 
Act of 1845, “ which not only saves the common law remedy, but 
any concurrent remedy,” &c. 

We are obliged to conclude, from the wording of the Act of 
1845, and from the opinions above, that the jurisdiction of admi- 
ralty over the lakes is concurrent with all such remedies as the 
States may constitute; and that, in cases arising on the lakes, 
similar to those of The Moses Taylor, and The Hine v. Trevor, 
the jurisdiction of the State courts would be sustained, and the 
statutes held constitutional. 

There does not seem, however, to be any reason from public 
policy why the jurisdiction of admiralty on the lakes and their 
connecting waters should be any less exclusive than on inland 
waters connected with the sea. The arguments advanced by the 
court in the case of The Genesee Chief, for the extension of ad- 
miralty jurisdiction to the lakes, independent of the Act of 1845, 
contain equally good reasons why the jurisdiction should be exclu- 
sive. The commerce on the great lakes is directly connected with 
other nations, and these statutes apply to all vessels, whether for- 
eign or domestic ; thus the exclusive right of the United States to 
regulate commerce with other States and nations will be destroyed. 
If State courts may proceed in rem at common law, they may do 
so in chancery ; and by combining the process in rem with equity, 


the admiralty jurisdiction of the district courts would be in effect - 


also destroyed. In the case of The Globe,? arising under the Act 
of 1845, Judge Conkling “doubts whether it is competent for a 
State legislature to interpose by creating new remedies unknown 
to common law, and calculated to supersede and defeat those pro- 
vided by the laws of the United States.” 

By the Act of 1845, admiralty has no jurisdiction over voyages 
between ports of the same State. This limitation applies as well 


1 Newb. 296, 300. 


2 18 Law Rep. 488. 
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to navigation on tide water; and therefore we have not considered 
the question directly in connection with the Act of 1845. 

Under this statute it has been decided that there is no jurisdic- 
tion over contracts of affreightment, in voyages between places in 
the same State.! 

In the case of Maguire v. Card? it is held that these decisions 
are declaratory of the general law, and that by art. Ist, sec. 8th of 
the Constitution, the internal commerce of a State, whether on the 
lakes or Atlantic coast, is left entirely to State courts. The same 
is held in the case of Gibbons vy. Ogden.’ This limitation seems 
to have been confined to maritime contracts. In the case of 
Allen v. Newberry, the court say, that perhaps it does not ex- 
tend to cases of general average arising from internal commerce. 
In the case of The Commerce,’ the court held, that in a case of 
collision, it was not necessary to show that the vessels were en- 
gaged in voyages between different States; and in the case of 
The New World vy. King,® a passenger was allowed to maintain a 
suit for injuries received during a voyage between ports of the 
same State. 

In the case of The Emma Johnson,’ before Mr. Justice Clifford, 
of the First Circuit, a suit was maintained on a contract of 
affreightment in a voyage between places entirely within one State 
on the Atlantic coast. In the case of The Sarah Jane,’ before the 
United States District Court for the District of Massachusetts, 
cognizance was taken of a libel for mariners’ wages in a similar 
voyage. 

The exclusive control of State courts over internal commerce, is 
here considered a doubtful question. Judge Lowell, in giving his 
opinion, says, — 


“The case of The Genesee Chief, and others, which uphold the admi- 
ralty jurisdiction over maritime torts occurring within State boundaries, 
decide, by a necessary consequence, that a contract of affreightment between 
the same termini is a maritime contract. And the district courts have uni- 
formly acted on this theory, and have taken jurisdiction of causes of sal- 
vage, towage, pilotage, and collision, within the harbors of the several 
States, as well as upon the high seas. There are strong reasons why the 


1 N. J. S. Nav. Co. v. Merchants’ Bank, 6 How. 344. 

2 21 How. 248. 3 9 Wheat. 1. 

4 21 How. 244. 5 1 Black, 574. 6 16 How. 469. 
7 1 Cliff. 633. 8 Am. Law Rev. 455. 
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courts of admiralty should have cognizance of all maritime contracts, and 
by the Constitution and laws they are granted it, and a contract is not the 
less maritime in its character because it relates to a navigation wholly 
within State boundaries.” 


The same conclusion is reached by the court of one of the 
Western Districts. 

In the above cases the distinction is taken that the voyage was 
performed out upon the high seas; and a doubt is raised, if the 
decision in the case of Maguire v. Card is intended to apply to 
inland waters generally. The court also say, that if this case 
turned alone upon the fact that the voyage was between ports of 
the same State, it must be held to overrule the case of The New 
World v. King. 

A careful and candid examination of the cases referred to, and 
of that of The Hine, affords no ground, we think, for these opin- 
ions, nor for the decisions in which they are expressed. The case 
of The Emma Johnson is directly in conflict with that of The New 
Jersey 8. N. Co.; the case of Maguire v. Card reaffirms the case 
of Allen vy. Newberry; and in both, the doctrine is explicitly stated, 
that admiralty has no jurisdiction over matters concerning the 
purely internal trade of a State; that this restriction was probably 
suggested by the limitation in the Constitution of the power in 
Congress to regulate commerce ; that there can be no good reason 
given for extending jurisdiction over this commerce, and that such 
has been the doctrine from the case of Gibbons vy. Ogden down- 
wards. 

If this restriction is confined to matters of contract, there can 
be no conflict in the decisions of the Supreme Court, as claimed 
in the case of The Sarah Jane. 

The case of The New World v. King was a libel for an alleged 


marine tort, in a voyage from Sacramento to San Francisco, result- . 


ing from the bursting of a boiler flue and the escape of steam. 
In the case of The Commerce, it is laid down in the strongest 
terms that the only requisite for admiralty jurisdiction to attach to 
cases of tort, is, that the Jocus should be on navigable water, even 
if within the body of a county. 
Is that clause of the Constitution, which leaves internal com- 
merce to State regulation, sufficient to exclude the jurisdiction of 


1 Boston Herald, June 1, 1868. 
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the United States, when it is decided in the case of The Genesee 
Chief, that the Act of 1845, extending jurisdiction, would be void, 
if it depended upon the clause of the Constitution conferring upon 
Congress the power to regulate commerce among the States? 
“The jurisdiction of the United States cannot be made to depend 
on regulations of commerce. They are entirely distinct things, 
having no necessary connection with each other.’ 

However this may be, we think the decisions of the Supreme 
Court afford no authority for the cases of The Emma Johnson and 
The Sarah Jane ; and this position of the district courts must be 
considered as directly in conflict with them. 


If the foregoing conclusions are correct, the Admiralty Jurisdic- 
tion of the United States is exclusive, by the process in rem, over 
’ all civil maritime causes arising in voyages between ports of dif- 
ferent States, on tide water, and waters therewith connected; and 
over all matters arising in voyages between ports of one State, 
excepting maritime contracts. 


1 The Commerce, 1 Black, 574. 
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THE rapid fluctuations of values, and the consequent speculation, 
induced by the Legal Tender Act, have had as their natural con- 
comitant an almost equally widespread disturbance of morals 
among the classes most nearly exposed to their pernicious influ- 
ences. The result has been apparent in an unwonted frequency 
of frauds and defalcations among bank officers, conducted with ex- 
traordinary skill and audacity, and often involving sums of enor- 
mous magnitude. The public, through the banks, and not less than 
the banks, have been severe sufferers by these acts. It is notorious 
that the stock of a banking corporation, paying the same dividends 
as a railroad corporation, nevertheless sells much lower in the 
market. The difference marks the insecurity which capitalists 
generally consider attendant upon bank property, by reason of its 
peculiar liability to plunder by unprincipled officials. It would be 
idle to say that, in all cases, this evil could be averted by a correct 
and widely disseminated knowledge of the precise legal powers and 
duties of the various officers of a bank. But it is equally certain 
that such a knowledge would block in the inception a large propor- 
tion of the fraudulent acts of such officers, would even more 
frequently prevent them from becoming the tools of designing men 
by questionable and invalid stretches of authority, and would thus 
save vast sums of money in the outset, and crippling litigation 
afterward. Ignorance on this subject throws wide the door to 
frauds, originating both within and without the corporations. In 
1841, Judge Rogers, of Pennsylvania, said, “ perhaps many of — 
the disasters which have lately befallen those institutions [banks], © 
have arisen from the assumption of power by the cashier and 
president.” The remark which was true in 1841, is much more 
true in 1869. 

But no sooner does one undertake to collate the authorities 
which go to define and limit the powers of bank officers, than he is 
struck with the unusual multitude of entirely novel questions 
which in all reason must be expected sooner or later to arise, and 
each of which will require a suit and a decision, perhaps several 
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suits and decisions, for its complete settlement. Probably in no 
other department of the law does the ground traversed bear so 
small a proportion to that yet unexplored. Many causes combine 
to produce this state of affairs. 

Chief among them is the fact that the precise sphere of each 
officer has never, in this country, been accurately defined by 
statute. This is not only a great but an entirely unnecessary mis- 
fortune. It is a matter in which we differ materially from the 
English. With them, the banking business is, in all its executive 
departments, in great measure regulated by enacted law; and the 
matters not provided for in the public statutes are commonly fixed 
in the deed of settlement of each company. Many functions of 
the “ manager” and of the “ public officer” are allotted to them 
by acts of Parliament. The remainder are customarily set forth 
in the deed; and itis only when both these sources fail, which is 
not often the case with incorporated companies, that by-laws, votes, 
usages, and such unsatisfactory repositories, have to be examined. 
With us, it is far otherwise. We are remitted to the rules and 
methods of the common law if we wish to discover what in Eng- 
land is discovered by the simple inspection of a general statute, 
or an almost equally accessible deed of settlement. If we wish to 
learn the legality of an act of a cashier, we must look to the com- 
mon law of agency; we must search through a multitude of de- 
cisions; we ought to consult the by-laws of the bank, and perhaps 
even the votes of the directors ; and frequently we must seek for 
evidence of usage among the banks of the same place, and even 
of the previous usage of the individual bank. All this laborious 
process often involves inconsistencies and contradictions, and 
brings us to no sure and safe result. In England, the same doubt, 
in nine cases out of ten, would be promptly solved by the examina- 
tion of a few sections of parliamentary acts. The consequences 
of the respective systems are inevitable. The banks and bankers 
in England, and the persons dealing with them, conduct their busi- 
ness on a comparatively sound basis of rules, for the most part 
familiar, or at least easily ascertained. In the United States, 
precisely the contrary case daily vexes and harasses the merchant. 
The litigation which we have gone through on the various questions 
concerning the powers and duties of bank officers has been very 
extensive, and yet, as already stated, has made but a faint impres- 
sion on the huge bulk of the subject. In England, they at least 
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appear to have prospered better. Their system is by no meang 
thoroughly carried out. But the success which has attended the 
partial initiation of such a scheme furnishes good promise of the 
advantage which may reasonably be expected to result from its 
fuller execution. The English love to spend a long time in com- 
pleting an undertaking; but their leisurely pace has already put 
them far in advance of ourselves ; and the imperfect development 
of their system, already attained, has brought great benefits to 
their business community which our merchants still long for in 
vain. When we established our national banks we might have 
cured the defect, which, under the previous regime of State banks, 
could not have been easily managed. We could have done the 
whole business at a stroke ; the opportunity was better than Eng- 
land has ever or will ever enjoy. But our national antipathy to 
the extension of governmental supervision over the affairs of 
individuals is answerable, and may long continue answerable, for 
our neglect of an obvious duty. 

This legislation, if it could be effected, would utterly sweep away 
a custom already widely extended, still rapidly spreading, and 
daily proving itself to be a perfect hot-bed of litigation. This cus- 
tom arises from the desire of business men to do for themselves 
what the government will not do for them ; from their effort by the 
aid of a system of established rules to introduce regularity, 
uniformity, and certainty into their dealings with each other. 
With the abolition or desuetude of the ancient system of guilds, 
the non-professional classes became for a time intermingled in a 
promiscuous society. But of late, the old taste for segregation has 
again sprung up in great strength. It appears now in the forma- 
tion in each considerable city of a “ Board,” “ Exchange,” or 
other species of assoviation, which is in fact little else than a new 
development of the ancient guild. Such are the “ Brokers’ Boards,” 
the ““Corn-dealers’ Exchanges,” and among banks the “ Association 
of the Clearing House.” Every such association soon establishes its 
peculiar code, to govern the dealings of its members inter se. The 
advantage of belonging to the association, and of adopting its rules, 
is usually found to be such that the great majority of the brokers, 
the corn-dealers, the bankers, &c., join their respective fraternities, 
and recognize and respect their rules in the conduct of their daily 
affairs. Yet the discrepancy between these merchant-made rules 
and the rules of law is often great and irreconcilable. As rules, 
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the courts disregard them. At the trial of a cause they can only 
be got in as evidence by the indirect course of proving a usage or 
custom ; and the difficulties which beset this mode of introducing 
and enforcing them are often insuperable. In any other form, 
however potent they may be in the business world, they are utterly 
impotent in courts of law. They may be the results of experience, 
teaching what is convenient or even apparently necessary, yet they 
may not be good law. Even if they squeeze in under the guise of 
a usage, this is still liable to be held a usage bad at law. This 
setting up two tribunals, one of choice and for daily government, 
the other of necessity and for control in occasional quarrels, the 
two so often running counter to each other, is a state of affairs 
much to be deplored and very injurious to the business community. 
It is hardly open to cure in the cases of boards of brokers, 
exchanges of corn-dealers, and the like ; but it is easily open to 
perfect cure in the case of banking institutions, themselves in every 
respect the artificial creation of a statute. 

Our exordium has grown to an undue length. But it is because 
we have reversed the customary order of composition, and have 
begun with our moral instead of closing with it. We propose in 
our article to bring together the bulk of the law, which has been 
laid down in judicial decisions concerning the legal powers and 
duties of cashiers ; and to educe and verify such principles as have 
been directly enunciated, or indirectly assumed and acted upon, 
and which in either case may be considered as settled. Specula- 
lations upon the probable decisions to be expected on such questions 
as are likely to arise, are so apt to prove delusive, that, though the 
field is tempting, we shall strive not to trespass much upon it. 
By the same process, we hope to prove and point our moral: which 
is, briefly, that a few simple sections allotting to each bank officer 
his respective functions, might with ease and with inestimable ad- 
vantage be inserted in our National Banking Act. And our object 
in beginning with our conclusion, so to speak, is, that all our 
readers in their way through the complications of a legal essay 
may not fail at each stage to bear in mind the quod erat demon- 
strandum, and to receive conviction. 

It is usually the case that either general legislation, or the char- 
ter of the bank, directs or empowers the board of directors to 
define or limit the powers and duties of the cashier. The Nation- 
al Banking Act contains a provision to this effect, in the following 
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words ; to wit, “ And by its board of directors [ it may] appoint a 
president, vice-president, cashier, and other officers, define their 
duties, require bonds, &c.” —“ Act to provide a National Currency, 
&c.” Approved June 3, 1864. Sec.8. But it would seem that it 
‘is not customary for the directors to exercise this power. In all 
the cases which we have examined, we have found any trace of 
such exercise in only two or three, and even in these it appeared in 
such a general and indefinite shape, that though put in evidence it 
was scarcely considered at all either in argument or in the decision. 
It was suggested by able counsel, lately, in the argument of an 
important cause, that if the directors of a bank organized under 
the National Banking Act had neglected to define the powers and 
duties of the cashier, in such case he had neither powers nor 
duties. But the suggestion was accompanied with a half apologetic 
acknowledgment that it was not offered with any great expecta- 
tion that it would be held tenable. Clearly, though ingenious, it 
is not tenable. The name and office of ‘ cashier,” by a neces- 
sary and a strictly legal implication, carry with them certain 
powers and privileges. The law has long recognized such as 
intrinsically inherent in the nature of the office. Again and again 
it has been held, that a cashier, whose powers and duties have been 
set forth neither by law, by the charter, by by-laws, nor by 
votes or instructions of the directors, can, nevertheless, simply qua 
“cashier,” by virtue of having been so chosen, and of being 
publicly so denominated and recognized, do certain acts. Nearly 
every case which we shall have occasion to cite is founded upon 
this doctrine, though it seems to have been generally considered 
unnecessary to lay it down directly; cela va sans dire. See 
especially, however, Sturges v. Bank of Circleville, Minor v. 
Mechanics’ Bank of Alexandria;? Wild vy. Bank of Passama- 
quoddy ;* Bank of Pennsylvania v. Reed ;* Andrews v. Kneeland ;* | 
Baldwin v. Bank of Newbury.® This list could be extended if it 
were worth while. Besides these, we have the remarks of Mr. 
Justice Wayne, in the case of the United States v. City Bank of 
Columbus,’ “ That, though the directors had power under the act 
of incorporation to fix -the duties of the cashier, and though 


1 11 Ohio St. 153. 2 1 Pet. 46. 

3 8 Mason, 5065. 41W.&S. 101. 
5 6 Cowen, 354. 6 1 Wall. 234. 

7 21 How. 356. 
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whether they had done so or not did not appear; yet, “the acts 
of the cashier done in the ordinary course of the business actually 
confided to such an officer may well be deemed prima facie evi- 
dence that they fell within the scope of his duty.” 

In general language, the courts have laid down as ordinary and . 
inherent duties of the cashier, the following, to wit: The super- 
intendence of the books, and of the payments and receipts of the 
bank ;! the charge of the notes, securities, and other funds of the 
bank, and of the business of negotiating, managing, and disposing 
of them;? the superintendence of the collection of protested 
notes ;* superintendence of books, and of the transactions of the 
bank, under orders of the directors ;* the receipt of all moneys 
and notes of the bank; the giving up of discounted notes and 
securities when paid; the drawing of checks to withdraw funds 
of the bank on deposit elsewhere; and as executive officer, the 
transaction of most of its business ;° the negotiation of bills of 
exchange on behalf of the bank, if this is part of the business 
which the bank undertakes to do;® the making payments for dis- 
counted bills and notes; the charge of all the “* movable property ” 
of the bank, superintendence of books, &c.’_ Such have been the rul- 
ings of our courts when discussing the general scope of the 
powers and duties ordinarily or at common law inherent in the 
office of cashier. Precisely what acts,.or indirect and incidental 
powers might be included in this general phraseology, it cannot 
always be possible to determine without the aid of judicial deci- 
sions ; but the mere fact of generalizations having been attempted, 
is, in the ‘absence of a system of statutory regulations, a step 
towards bringing order out of the chaos; for every decision made 
upon general principles, and not resting upon special proof of a 
local or limited usage, makes a rule for ever after immutable. 
Wherever the act of a cashier is authorized by a decision of this 
nature, of good legal authority, persons thereafter dealing with a 
cashier in a like matter, without notice actual or constructive to the 
contrary, may feel assured that their dealings are safe. 


1 Sturges v. Bank of Circleville, supra. 

2 Wild v. Bank of Passamaquoddy, 3 Mason, 505. 

3 Bank of Pennsylvania v. Reed, 1 W. & S. 101. 

* Baldwin v. Bank of Newbury, 1 Wall. 234. 

5 United States v. City Bank of Columbus, 21 How. 356. 

6 Lafayette Bank v. State Bank of Tilinois, 4 McLean, 208. 
1 Franklin Bank v. Stewart, 37 Me. 519. 
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The cashier is the principal business officer of the bank. The 
difficulty is to give him enough power, and at the same time not to 
allow him practically to become the bank itself. Ordinarily, the 
transactions in the daily routine of business may be properly 
transacted by and through him. Duties which demand only confi- 
dence in the integrity of the officer, and familiarity with the forms 
of business, executive duties such as do not rise to what may be 
termed a semi-judicial character and importance, are those which 
he is specially delegated to perform. The responsible conduct 
and management of the affairs of the institution, as, for example, 
the business of discounting, which call for the exercise of a high 
degree of care, knowledge, and experience, and a semi-judicial dis- 
cretion, are not, and never have been held to be, appurtenant to 
the cashier’s office. The cashier is properly the executive agent 
of the directors. It is his duty to carry out what they devise. 
They are responsible for the soundness of the action decided upon; 
he is responsible for the honesty, accuracy, and regularity with 
which that action is carried out. They are the mind, and he is 
the hands, of the corporation. The directors may once for all au- 
thorize him to do all acts of a certain class; or, in special cases, 
they may confer upon him a special authority to do a certain act. 

A schedule of the precise acts which have been ruled to be, or 
not to be, within the power of a cashier, simply as such, by virtue 
of the ordinary scope of the office, and which cannot be classified or 
referred to any more specific principle, but must stand as isolated 
instances of the interpretation of this general power and duty, may 
be well inserted here. It will serve to illustrate and explain the 
generalizations above given. 

A cashier may indorse the negotiable securities of the bank, 
and proof of special authority so to do is not necessary.1_ Upon 
the same principle in Sturges v. Bank of Circleville, where 


the cashier had sold a bill of exchange without indorsing it, but | 


accompanied its delivery with the written statement to the pur- 
chaser that “ this bill is perfectly good,” it was held that the bank 
was bound by the guaranty. The indorsement of the cashier 
would have been legal and would have bound the bank, and this 
guaranty only amounted to the same thing in a circuitous way. 
1 Wild v. Bank of Passamaquoddy, 3 Mason, 505; Hartford Bank vy. Barry, 17 


Mass. 94; Fleckner v. Bank of the United States, 8 Wheat. 338. 
2 11 Ohio St. 153. 
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But though the authority to indorse is asserted in general terms, 
and is well sustained, yet the acceptance of an indorsed bill, note, 
&c., is rendered dangerous by the limitation with which the au- 
thority is accompanied, and which forbids a cashier to sell the 
property of the bank. In Hoyt v. Thompson, it is directly affirmed 
that the “ assignment” of corporate property by the president or 
cashier, without authority from the directors, express or implied, 
is invalid. In Hartford Bank v. Barry, supra, the power of in- 
dorsement was allowed only for the sake of putting a note in the 
way for collection ; and the power to “ transfer the property of the 
bank ” was expressly denied. In United States v. City Bank of 
Columbus, supra, it was intimated, though it was not necessary to 
rule, that the cashier could not sell the property of the bank; and 
it was actually decided that he could not, unless by express delega- 
tion of power from the directors, do the cognate act of making a 
valid contract involving the purchase of bank property by another. 

The rule to be extracted from these decisions is clearly that the 
cashier has not the discretionary or semi-judicial power of decid- 
ing upon the propriety of the sale of any property of the bank. 
This must be passed upon by the higher powers behind him. But 
when the sale has been resolved upon by such power, then he is 
the proper person to carry it into effect by indorsement. He is to 
the directors what the clerk of a court is to the judge. As adminis- 
trative officer, he properly performs the manual part of the business. 

By virtue of the general duty, above mentioned, of superintending 
the collection of moneys due to the bank, he may indorse to facili- 
tate legal proceedings. In Fleckner v. Bank of the United States? 
the language of Judge Story, though rather in the nature of an 
obiter dictum, is very interesting. The cashier had indorsed over 
to a creditor bank a certain note held by his own bank, for the 
purpose of discharging his bank’s indebtedness. Certain votes of 
the directors were introduced, and were held sufficient to authorize 
the transaction. But apart from this special authority, Mr. Jus- 
tice Story said that he thought the act could be supported upon 
the solitary basis of the ordinary power of the cashier, “ at least, 
if his office be like that of similar institutions, and his rights and 
duties are not otherwise restricted.” For he is intrusted with 
“all the funds of the bank, its cash, notes, bills, &c., to be used 


1 1 Seld. 320. 2 8 Wheat. 338. 
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from time to time, for the ordinary and extraordinary exigencies 
of the bank. . . . In short, he is considered the executive officer, 
through whom and by whom the whole moneyed operations of the 
bank in paying or receiving debts, or discharging or transferring 
securities, are to be conducted. It does not seem too much, then, 
to infer, in the absence of all positive restrictions, that it is his 
duty as well to apply the negotiable funds, as the moneyed capital 
of the bank, to discharge its debts and obligations.” This liberal 
endowment of the cashier with a control over the management of 
the bank’s affairs, so much greater than is customary, ill accords 
with the much narrower restrictions drawn around his functions by 
the great bulk of the cases. It has been severely criticised, and 
we should be surprised to see it sustained. At present, its only 
weight is derived from the personal reputation of the Judge who 
uttered it, for it was not an enunciation of a principle necessary to 
the decision of the case, and need not therefore be supposed to 
embody the ideas of any of the learned Judge’s associates. 

It has been also laid down, and may be considered as decided 
beyond a question, that it is a part of the ordinary duty appurte- 
nant to the position of a cashier to negotiate bills of exchange, if 
the bank deals in them. It is certain, that, by virtue of this gen- 
eral charge, he may sell, transfer, and indorse such bills without 
any further authority than that resulting from his mere tenure of 
the office of cashier. To conclude, therefore: if a transaction, 
not being in a simple matter of negotiation of exchange, involves 
an indorsement of business paper belonging to the bank by its cash- 
ier, and may for all that appears to the contrary be a simple sale 
or transfer by the bank of its negotiable property, then the taker 
must either satisfy himself of the real nature of the matter and 
of the consequent authority, ordinary or extraordinary, express or 
implied, of the cashier to make the indorsement and to bind the 
bank thereby, or he must accept the indorsed paper at his peril 
and in sole reliance on the personal integrity of the officer. If 
the transaction turns out to be in the nature of a sale, it will 
probably be held invalid, unless authorized by the corporate govern- 
ment. Neither, as will hereafter be made apparent, would the 
cashier’s statement, that he was duly empowered, affect the in- 
dorsee’s rights at all, if such statement were false. 

The general power of the cashier to superintend the books of 
the bank, and his general duty to collect its debts, sometimes bring 
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in their train important consequences. To them must be referred 
the decision which was rendered in Badger v. The Bank of Cum- — 
berland.1 The suit was brought to hold the defendant corporation 
as owner of a one-third interest in a vessel. It appeared that a 
debtor of the bank originally owning this one-third had bonded it 
to the bank to secure his debt; that afterward he had stated him- 
self unable to pay, and had abandoned his interest to the bank ; 
that thereafter an account had been settled between the owner of 
the remaining two-thirds, being also the ship’s husband, and the 
cashier of the bank ; that the cashier, acting in his official capacity, 
had thereupon receipted for what appeared by the account to be 
the bank’s proportion of the net earnings, and had agreed to re- 
fund the excess, if any such should appear upon the casting of a 
final account ; that the president had requested the rendering of 
such an account, and had insured a third interest in the vessel. 
It was held that the cashier’s receipt and his entry of the transac- 
tion on the books were within the scope of his agency, and that 
their legal effect could not be controverted by the bank ; also that 
the items of his entries in the books were proof of an adoption 
and recognition by the corporation of the president’s acts in effect- 
ing insurance. 

The cashier has not the power to control the general business 
of the bank, to make contracts on its behalf outside of the daily 
routine of his executive functions, to bind it to enter upon under- 
takings which are properly the subject of the discretionary judg- 
ment of its directors. Thus in United States vy. City Bank of 
Columbus? it was held that the cashier had not power to authorize 
another person, though such person was himself a director, to con- 
tract with Government for the transfer of funds between New York 
and New Orleans; that a contract made by such person to such 
effect was invalid, and that it did not bind the bank nor place it 
under any responsibility to the Government for the safety or trans- 
mission of funds intrusted to such person in accordance with such 
contract. The cashier could not delegate a power which he had 
not himself. 

But the disability to make a contract must not be confounded 

-with the function of executing, by signature and annexation of the 
corporate seal, a contract already made, so far as the exercise of 
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judgment goes, by the directors. This execution is properly in- 
trusted to the cashier; but it is a mere administrative duty, and 
it is proper for the other party to satisfy himself of the action of 
the directors before accepting the cashier’s action. 

Such are the chief cases in which specific acts have been held 
legal or illegal by virtue solely of the general powers with which 
every cashier is, by presumption of the law, invested by the tenure 
of his office. We can now pass to the enunciation of such more 
specific principles as can be distinctly separated, and may be con- 
sidered established by series of decisions to the same effect. 

I, Great stress is always laid upon the consideration of what the 
cashier is held out by the bank to its customers and the public as 
authorized and competent to do. The cashier is the agent of the cor- 
poration for the performance of certain acts, and by familiar and 
elementary principles of the law of agency, whatever he is held 
out by his principal, the board of directors, and the government 
of the bank, as authorized to do, he will bind the bank in doing, 
provided his principals had legal power to confer upon him the 
authority assumed, and provided the party dealing with him acts 
in the matter in good faith. A contrary rule would necessarily 
operate as a fraud upon the public. Upon this principle depend, as 
corollaries, the doctrine that whatever the corporate government 
sanctions by tacit approval will be taken to be within the scope 
of the cashier’s powers and duties, and the doctrine that whatever 
is done by the cashier under or in accordance with a special usage 
or course of dealing shown to have been previously pursued as be- 
tween the individual bank and its customers or the public, will bind 
such bank. As was said in a brokerage case, Andrews v. Knee- 
land, depending upon the same law of principal and agent which 
governs in the acts of cashiers; the interests of the mercantile 
world require that the broker should bind his principal within the 
limits of the authority with which he has been apparently clothed — 
in respect to the subject-matter of sale. As might be expected, 
these principles, so obviously sound, and in the law of agency so 
elementary, have never been doubted by courts, and the accu- 
mulation of authorities in support of them is very considerable. 

What a cashier is “held out” as competent to do, is what the 
ordinary usage and practice of the bank allows him to do. It isa 
presumption of law that the ordinary usage and practice of a bank, 
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“in the absence of counter-proof,” must be supposed to result from 
regulations of the directors.1 What “ counter-proof” would be 
regarded as sufficient, or what species of evidence would be admis- 
sible as going to constitute “ counter-proof,”’ is not intimated. 
But it would seem equally a corollary from general principles and 
an inference from all the adjudicated cases, that only evidence 
going to show that such was not in fact an established usage or 
practice satisfying the requirements of the laws of usage, would 
be admitted, and that evidence of any other description would be 
incompetent as tending to operate a fraud upon the outside public. 
Powers and duties supported upon this foundation of a holding 
out to the public, of acquiescence, adoption, and usage, are of 
course powers and duties which do not fall within the ordinary 
scope of the cashier’s office. Otherwise they would not need, as 
now they do, to be sustained by special proof in each particular 
case sufficient to show that the cashier has been clothed with an 
extraordinary authority not inherent in his office. The fact of 
the usage and tacit acquiescence, or holding out to the public, hav- 
ing been found by the jury, the binding effect upon the bank follows 
as matter of law, and is based upon the presumption of law, above 
mentioned, that the board of directors has made regulations to 
this effect. The bank will not be permitted to show that the 
board has not made such regulations, with the view of nullifying 
by such testimony the legal presumption that it had done so; and 
it would seem that some very peculiar and very strong circum- 
stances must be shown, and could alone suffice, to admit evidence 
of the actual ignorance, on the part of the directors, of the exist- 
ence of such a practice. For they are supposed to know, the pub- 
lic has right to suppose they know, since it is their especial duty, 
the course of business at the bank and the methods pursued sys- 
tematically by its officers, their agents, in its transactions. For 
the neglect of this duty the bank will rightly be held to suffer.? 
Cognate to this, in principle, is the rule that the bank will be 
bound by the acts of him who is its cashier de facto. One who is 
permitted by a bank to act in a certain capacity, is thereby held 
out as competent to act in that capacity, and will bind the bank as 


1 Minor v. Mechanics’ Bank of Alexandria, 1 Pet. 46. 

2 Meads, Receiver v. Merchants’ Bank of Albany, 25 N. Y. 148; Minor v. Mechanics’ 
Bank: of Alexandria, 1 Pet. 46; Commercial Mut. Mar. Ins. Co. ¥. Union Mut. Ins. Co. 21 
How. 818 ; Hoyt v. Thompson, 1 Seld. 820; Franklin Bank v. Steward, 37 Me. 519. 
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to third parties dealing with it through him, though he has never 
been regularly and duly constituted such officer by any act of the 
corporation, or though all the requisites for his holding the office 
have not been fulfilled.’ The last case decides that the dual posi- 
tion of cashier and teller may be held by one and the same per- 
son: there being nothing inconsistent in the duties of the two 
officers. The bank having chosen its teller to be its cashier, neg- 
lected to fill the office of teller, and the duties continued to be per- 
formed by the ex-teller, now become the cashier: it was held that 
all his acts within the scope of a teller’s authority bound the bank. 
Whether or not the same rule could be reversed and made to work 
in favor of the bank, so that persons dealing with such an officer, 
could be held by the bank, is among the questions which have never 
been raised. Probably however, when raised, it will be answered 
in the affirmative. 

But this doctrine, that the powers and duties of a cashier may 
be extended beyond their ordinary limit by the implication arising 
from a local or a special usage, or by a tacit acquiescence or a pub- 
lic holding out on the part of the government of the bank, is subject 
to one very important and perfectly established limitation. If the 
cashier assumes any power which the directors have no legal 
power to give him, he does not in its exercise bind the bank. It 
makes no difference under how old or how well known or how 
frequently exercised a custom he claims the power, it is wholly 
invalid, and nothing can give it validity; it is not voidable only, 
but void. In Minor v. Mechanics’ Bank of Alexandria, it was 
said that the power by implication would be held good, pro- 
vided it were one which could be conferred by a written vote of 
the board of directors. Circumstances may dispense with the 
necessity of proving such a vote; but the legality of the vote, if 
it had ever been passed, is indispensable. Persons dealing with . 
the bank are held to know those limits beyond which any act of 
a cashier must by law be void, and cannot be supported by any evi- 
dence going to show any species of authority. For in such cases, 
of course, it follows that the authority of a written and formal 
vote is as null as the authority acquired by usage or other species 
of implication. If, therefore, one deals with a cashier beyond the 
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scope of his ordinary authority, he deals with him at his own risk 
as to the possible legality of the existence of the power in a cash- 
ier so to deal. Especially it should be borne in mind, that where 
powers of a public nature are given by the legislature the power 
of subdelegation is very limited, if indeed it exists at all, in the 
absence of an express power of substitution.! 

The public is supposed to know what are the powers and duties 
which the law declares shall belong exclusively to the board of 
directors, and shall not be parted with by them to any other officer 
or person whomsoever. If any person deals with the cashier in 
respect to any act falling thus exclusively and inalienably within 
the range of these directorial or governmental powers and duties, 
he must suffer for his ignorance of the law, and no facts of usage 
or acquiescence or public holding out can help him in the least. 
The most familiar example of this species of transaction will be 
found in the matter of discounting. This is the peculiar duty of 
the directors. They cannot delegate it even for a single occasion. 
Nothing short of an express legislative enactment could enable 
them, even for once, to give it to the cashier. Even their subse- 
quent ratification and adoption of a discount effected by him would 
be wholly powerless to render it valid; for it is an act which was 
in the outset void, not voidable. In Farmers’ & Mechanics’ Bank 
of Kent County v. Butchers’ §- Drovers’ Bank,? Selden, J., deliver- 
ing the opinion, said, that though a custom for a cashier or teller 
to certify checks might be good, yet it could only be good where 
there were funds of the drawer in the bank; that this was a rule 
of law which the public must be presumed to be familiar with; 
that therefore the certification of a check in favor of one who 
knew at the time that there were then no such funds in the bank, 
would not be binding as against the bank; for every one must be 
held to know that nothing could legalize such a proceeding. A 
large number of the other cases cited in this article tacitly imply 
this doctrine. As a general rule, therefore, it is clearly a perilous 
thing to deal with a cashier beyond the scope of the ordinary 
duties and powers inherent in his office. For apart from the diffi- 
culty of proving that he had authority, either express or implied, 
to do the act, against which there is almost inevitably abundance 


1 Lyon v. Jerome, 26 Wend. 485. 216 N. Y. 126. 
3 See also Salem Bank v. Gloucester Bank, 17 Mass. 1. 
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of contradictory evidence, there is the further danger that his au- 
thority may finally be held, as matter of law, to be one which, 
neither by expression nor by implication, could be conferred upon, 
or exercised by, him. In Mussey v. The Eagle Bank,' evidence 
of usage for a teller to certify checks was offered. But it was 
quietly laid out of consideration ; for the court said such a usage, 
if proved, would not be good, for it would invest the teller with a 
power never contemplated by the legislature or the stockholders. 
That is to say, it was a power which the teller could, under no cir- 
cumstances, lawfully exercise ; and of this fundamental limitation 
of his possible authority all persons dealing with him must be 
assumed to be cognizant. 

This state of affairs is practically a severe hardship upon the 
community at large which must do business with the banks, and 
which cannot practically do such business on any other basis than 
the customary system pursued at each bank ; the hardship, too, is 
exceedingly aggravated by the very different language held by 
different tribunals. 

If proof were desired of the great need of having the whole 
matter definitively settled by a little clear legislation, it would be 
readily found in an examination of the decisions which have been 
rendered and the language which has been used in the expression 
of the general views held by the various courts upon which they 
have based their specific judgments. Following some opinions, it 
would be very difficult to say that there is any power which the 
law would not allow to be conferred upon, and exercised by, a 
cashier. Some judges have laid it down as a presumption, that 
he can do pretty much any thing that turns up to be done, by virtue 
of being the “ general business officer” of the bank. Others have 
laid down an equally sweeping presumption, that he can, at least 
prima facie, bind the bank by doing any thing which he represents 
himself as able to do. This last principle has been directly con- 
tradicted, and is certainly not sound law. We have also seen, in 
the cases already given, a multitude of instances in which particular 
acts, that might reasonably have been supposed to fall very far 
within these liberal limits, have been held invalid and not binding 
upon the corporation; and remarks to the effect of the latter 
principle have been directly contradicted. Thus in the case of the 
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Bank of Vergennes v. Warren, the power of the cashier to assign 
under the corporate seal a sheriff's certificate of sale of real 
estate, an act nearly equivalent to the actual sale of real estate 
itself, was alleged and supported by such sweeping language as 
this: A creditor must necessarily have the right to deal with the 
principal officer or agent of the company who may be found at its 
place of business. To hold him to go to the directors in a case 
like this, where he had the legal right to redeem, would enable 
them, by refusing or neglecting to meet, to deprive him of this legal 
right. . . . It often happens that the cashier or other officer 
exercises a large range of powers with the tacit approval of his 
principals, though the nature and extent of his authority has never 
been defined by the direct act of the company. The court should 
certainly have added, that proof of this tacit approval, either 
by evidence of usage of the bank or otherwise, would be abso- 
lutely indispensable. 

But perhaps no case has gone so far, and none certainly could 
well go further, than that of Bank of Pennsylvania v. Reed.2 Here, 
by virtue of the duty of the cashier to superintend the collection 
of debts owing to the bank, it was held that he might change the 
nature of the debt, and alter the relation of the bank from that 
of creditor to that of agent for the debtor. Supposing that the act 
of the cashier, which was thus held legal, was a proper act enough ; 
yet the principles laid down by the court in the opinion and 
upon which the decision rests, if they are good law, would in- 
stitute a perfect reign of confusion in this province of banking 
law. For.they would give to the cashier a degree of discretionary 
control over the corporate affairs such as would wholly destroy 
the fundamental difference between the cashier and the govern- 
ment, and would bring about that state of affairs, so often, so 
gravely, and so justly, deprecated, in which the cashier would virtu- 
ally become the bank itself. The judges went so far as distinctly 
to assert that the cashier may make such arrangements in the 
prosecution of a collection, even to the extent of compromises, as he 
sees fit: in short, may do any thing “ which an attorney could do ;” 
that in particular cases his authority may be extended by the 
nature of his agency, or by implication arising therefrom accord- 
ing to pressure of circumstances in the business on hand. So, in this 
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case, the necessity of doing the act conferred on the cashier the 
power to do it, which otherwise he could not have had. When 
could counsel ever advise their clients that they might not succeed 
in making out a “ particular case” or “ circumstances of necessi- 
ty ;” or what power is there which is intrinsically impossible for a 
cashier to exercise under such authority? This language, backed 
by the general assumption that a cashier can do whatever he holds 
himself out as competent to do, above stated. to have been laid 
down as sound (though it certainly is not so), and the com- 
prehensive phraseology about his being the general business officer, 
ought to have covered a great many of the cases of exercise of 
authority by cashiers, which other judges have declared to be quite 
extra legem. Clearly, it becomes impossible for a professional 
man always to feel certain whether or not any particular act is 
one which may be legally performed by a cashier. Generally, this 
state of affairs is a necessary characteristic and concomitant of 
the system of English common law; but in the case of bank 
officers, it is very far from being a necessity at all — or, at worst, is 
a necessity only to an insignificant extent. A few lines of a 
statute stating clearly what a cashier could do, and what acts 
must be done by other officers, and by them only, and leaving people 
who dealt with the cashier in any act not set down as within his 
authority, and a fortiori, if set down as peculiar to another official, 
whether it were a particular case, in circumstances of necessity 
or not, to deal thus at their own proper risk and peril, would be a 
great saving to all classes of the community except lawyers. 
Where special notice of the limitation of power is given, of 
course the customer is put upon his guard to see that it is not ex- 
ceeded ;—as where an indorsement by the cashier was preceded 
by the abbreviation “per proc.” It is a noteworthy inference 
from these cases, that if the act of the cashier would ordina- 
rily be one which he would be empowered to do simply by virtue . 
of his office, but that in doing the act he gives special notice (as, 
in this instance, by the writing per proc., where a simple indorse- 
ment would have been in his ordinary power) that he is acting, 
not under his general, but under a special authority, then the act 
is not valid unless it falls within the scope of the limited special 
authority, no matter how valid it would ordinarily be held by 


1 Alexander v. Mackenzie, 6 C. B. 766; Stagg v. Elliott, 12 C. B. n.s. 378; s.c. 81 L. 
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virtue of the general authority. Of course, the power of any agent 
may in any case be temporarily restricted, and the restriction will 
be valid if properly notified to other parties. But it is a very nice 
and difficult question to decide just what power of restricting the 
inherent authority of a cashier is lodged in the board of directors 
by a power in their charter, or by a statutory clause, to the effect 
of that in the National Banking Act, enabling them to “ define ”— 
or as sometimes expressed, to “ define and limit” — the powers and 
duties of the officers of the bank. This question is full of difficul- 
ties. But we have some lights to aid us in discussing it. In the 
absence of such a clause in their charter, or in the General Banking 
Law under which they exist, it may be well questioned, whether 
this power to restrict is inherent in the directors, — another 
doubtful point which may some time breed serious loss and expense 
before a decision finally disposes of it. 

It is an odd circumstance, that though nearly every board of 
directors has always been vested with this power of defining or 
limiting, or both, yet it seems scarcely ever to be exercised at all, 
and we have encountered no case in which it has been exercised 
with any considerable degree of perfectness or accuracy. It would 
appear that boards of directors have felt that it would be injurious 
to them to seek to fix any especial or unusual limits to the power 
of their officers, and that if they did not propose to fix such limits 
there could be little practical use in fixing any. Indeed, we think 
that the amount of substantial power conferred by this language, 
- upon a board of directors, is very inconsiderable. It has already 
been seen that it cannot enable them to part with those semi- 
judicial and discretionary powers, the exercise of which in fact 
amounts to the management of the bank, and with which they are 
inalienably invested with no possible legal power of delegation or 
substitution. The power of discounting, of selling bank property, 
of conveying and mortgaging corporate real estate, &c., &c., have 
already been instanced as matters which the directors must in all 
but the purely executory parts attend to themselves. After they 
have agreed upon the discount, the cashier may pay over the money. 
After they have agreed upon the sale or mortgage, they may direct 
the cashier to sign, seal, and deliver the instruments on behalf of 
the bank. But greater power than this they cannot take from 
themselves or confer upon him. No “ definition” of his powers 
can affect this rule. 

VOL. III. 41 
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On the other hand, though it has never perhaps been held with 
such absolute directness, yet the authorities amply suffice to uphold 
it as a rule of law, that the directors cannot deprive him of essen- 
tial powers which either by virtue of judicial decisions or of busi- 
ness usage are to be considered as at law inherent in the office. 
They cannot in the face of the public give him the name of cash- 
ier, and, to all appearance, invest him with the powers and duties 
of that officer, and then by secret votes and instructions essentially 
curtail the inherent authority of the office. Were it otherwise, 
there would be no end to the frauds which they would be enabled 
to practise upon the community. They cannot, by showing such 
secret curtailment, prove that their cashier is in fact not a cashier. 
Neither, as it has been often remarked by judges, is it possible for 
persons dealing with a bank to be always running to examine its 
by-laws, or to consult its directors in their official capacity. Such 
a need would wholly block the wheels of business. One dealing 
with the officer of a bank within the common law scope of that 
officer’s authority, has a right to assume, as against the bank, that 
the officer is invested with this customary power. Thus the bank 
must be bound by any act of its cashier done within the scope of 
the powers and duties which have been or shall be held to be inher- 
ent in him virtute officii, any of its by-laws or directorial votes to , 
the contrary notwithstanding, unless special notice of such by-law 
or vote can be brought home to the very individual who has never- 
theless, in spite of such notice, dealt with the cashier in contra- 
vention of it. What effect such actual notice might have has 
never been decided directly in this country; but there can be no 
doubt but that it would affect the party dealing in neglect of it, by 
virtue of the same doctrine laid down above in discussing the Eng- 
lish case where the words “ per proc.” prefixed to an indorsement 
were held to put the taker on his guard to learn the extent of the 
cashier’s power, which appeared, in this case, to be confined within 
limits narrower than ordinary. 

The doctrine which we thus lay down does not depend for its 
support solely upon the frail basis of reason, necessity, justice, or 
common sense. It stands upon the far stronger foundation of 
adjudicated cases and the opinions of eminent judges. In Bank 
of Vergennes v. Warren, discussing the legality of an act which 
the court held to be within the scope of the cashier’s power, 
qua “ cashier,” the Judge said, “‘ Indeed, I think it would not de- 
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forbidden by his principals to transact such business.”” In Com- 
mercial Bank of Buffalo v. Kortright} the court applies to banks 
and their officers the general rule of agency as laid down in 
Story on Agency, §§ 127, 133, that the principal is bound by acts 
which he holds out his agent as competent to perform, despite that 
they may contravene secret instructions or orders. Unquestion- 
ably, any person invested with the title and office of cashier is held 
out to the public as competent to perform all the inherent functions 
of the office, unless direct notice of the contrary is proved to have 
been given to the party dealing with him. In Wild v. Bank of 
Passamaquoddy, it was said—and this is perhaps the strongest 
case — that any bank choosing to restrict the ordinary scope of its 
cashier’s authority is at perfect liberty to do so; but that, in such 
case, it is incumbent on the bank to show, not only that it has im- 
posed a certain restriction, but further, that the imposition of such 
restriction is known to those with whom it is in the habit of doing 
business. Slightly less strong is the case of Franklin Bank v. 
Steward.’ “ His [the cashier’s] true position appears to he that of 
a general agent for the performance of his official and accustomed 
duties. While acting within the scope of this authority he would 
. bind the bank, although he might violate his private instructions.” 

It may be said that the by-laws of the bank are not, and the 
votes of the directors are not necessarily, private or secret instruc- 
tions; that any one dealing with the bank may examine them, and 
neglects to do so at his own peril. As we have already said, this 
is unquestionably true where the cashier assumes to act beyond the 
ordinary scope of a cashier’s official authority. One who deals with 
him in such a matter does so at his own risk of being able to prove 
that a by-law, a vote, or a usage, has conferred upon the cashier 
this extraordinary power. But in the ordinary transaction of the 
mere executive functions properly appurtenant to his office it 
would be not only an absurdity, but a practical impossibility, to 
consult the by-laws and the record of directorial votes before con- 
senting to deal with the cashier, and this impossibility has often 
been noted and recognized in courts of law. Indeed, it is not prob- 
able that the directors’ record would often be exhibited for inspec- 
tion. The practical power, therefore, conveyed by the authorization 
of the board of directors to “ define and limit” the powers of their 
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cashiers, amounts really to very little. It only enables them to fix 
a boundary line running through some of the questionable acts, 
which, without being necessarily inherent in his office, may yet be 
legally conferred upon him, and in practice often are conferred 
upon him. It does not give them power to alter the intrinsic ele- 
ments whose respective presence and absence make up the very 
office itself. Sec. 8 of our National Banking Act, above quoted, 
gives the directors of the bank the power “ to regulate by by-laws 
not inconsistent with the provisions of this act, the manner in 
which its [the bank’s] . . . general business [may be] conducted.” 
The same language often occurs in bank charters. But it has 
never been held that such words give to the directors any power to 
enlarge or restrict a cashier’s functions which they could not have 
exercised by virtue of their power to “define and limit.” The 
board derives its greatest authority over the cashier from the direct 
power of defining his duties, and cannot indirectly assert and 
maintain any greater power by an implication arising from the 
power of regulating the bank’s general business, which they must 
of necessity do if the general business is to go on at all upon any 
fixed principles. 

It is very evident from the preceding paragraphs, that in the 
present course of business, with the variety existing in the customs 
of different places, and of different banks in the same place, a 
prudent person must often find himself put upon his inquiry to 
ascertain whether or not the cashier is acting within his authority. 
It is comforting to know that there is some limit to the extent to 
which these inquiries must be pushed. An excellent, elaborate, 
and well considered opinion, delivered by Mr. Justice Selden in 
the New York Court of Appeals, in the case of the Farmers’ & 
Mechanics’ Bank of Kent County v. Butchers’ & Drovers’ Bank, 
lays down the following sound doctrine: (The case was one 
where the teller, authorized to certify a check if the drawer 
had funds in the bank, had certified the check of a drawer 
having no funds.) The bank leads persons to put confidence in its 
teller, through whom they must deal with the bank. For his acts, 
therefore, which are within the scope of his employment, so far as 
can be known, the bank must be responsible. In this case, the fact 
of whether or not there were funds was one which could only be 
learned by asking the teller himself. Knowledge that he could not 
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certify without funds is not knowledge of the extrinsic fact that 
there are no funds. A check taken on the faith of the officer’s 
representation that he has authority to certify, does not bind the 
bank, if he had really no such authority ; but provided he has the 
authority, then a check taken on the faith of his representation 
that there are funds, binds the bank. The sound rule seems to be, 
that where a party dealing with an agent ascertains that the 
agent’s act corresponds exactly with the terms of the power, he may 
take the agent’s representation as to any extrinsic fact peculiarly 
within the agent’s knowledge, and not ascertainable by a compari- 
son of the power with the act done under it. 

For fraudulent acts of the cashier, the bank is responsible only 
when they can be brought strictly within the range of his official 
functions. Beyond this limit, they do not guaranty his integrity. 
Thus it was held long since in Massachusetts, where a cashier took 
and receipted for, as a special deposit, a keg of doubloons, and put 
them in the bank vaults for safe-keeping, and afterwards stole a 
portion of them together with some of the bank’s personal prop- 
erty, that the bank was not liable to make good the theft, though 
the president had been cognizant of the receipt of the keg; since 
it was not in the range of the cashier’s duties to pledge the bank 
by his receipt to more than the same degree of care which they 
took of their own property, and the corporation could not be sup- 
posed to guaranty the immunity of a special deposit from plunder 
by their own officers, whose honesty in such a matter as this they 
did not guaranty.? This ruling has stood unquestioned for a long 
time, and probably will never be set aside; though we have been 
informed that an effort is now making, or about to be made, in the 
same State in which it was delivered to get it overruled. So the 
statement of a cashier as to an entirely past transaction, not form- 
ing a part of, or an inducement to, a new agreement, is not with- 
in the scope of his duties, and does not bind the bank.’ These 
two instances suffice to show with what strictness the courts are 
inclined to draw the line of limitation around the functions of the 
cashier, within which only his honesty and his accuracy are 
guaranteed by the bank. 


1 This case was afterwards affirmed, and made the basis of the decision in Meads 
v. Merchants’ Bank of Albany, 25 N.Y. 148. 

2 Foster v. Essex Bank, 17 Mass. 479. 

3 Franklin Bank vy. Steward, 37 Me. 519. 
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In dealing with a cashier outside of the scope of his inherent 
common-law powers, we have said that any person will be safe if 
he can prove a usage good at law, authorizing the officer to do 
the act in question. Scarcely any foundation for a transaction is 
more elusive than that of usage ; and apt as it is in all branches 
of business to furnish only a shifting and uncertain foothold, it is, 
in the banking business, a perfect quicksand. In the first place, 
there is the serious annoyance of a usage within a usage. 
There is the usage among the banks generally in the city or town 
where the transaction takes place ; then there is the special usage 
of the individual bank with which the business happens to be done. 
Sometimes there may be the clashing usages of two banks dealing 
together ; and these two banks may be in the same place, and one 
of them may accord in its usage with the ordinary usage of the 
place, and the other may not; or neither may so accord; or the 
banks may be in different places with different usages, and it may 
be doubtful from the character of the transaction by which local 
usage it must be controlled, or whether the common law will not 
in such cases come in and override all local usages alike. The 
inconveniences attendant upon these discrepancies in usage are 
excessive ; the amount of litigation which sooner or later it seems 
inevitable that they should breed, unless Congress steps in with a 
timely cure, is enormous. The most serious doubts — doubts 
which it will be almost impossible to solve once for all by any 
grand generalization — must arise where the usage of a particular 
bank differs from the ordinary usage of the vast majority of banks 
in the same city. Whether one ignorant of the difference has a 
right to assume that the officers of such a bank have the authority 
of such officers generally in the majority of the banks of the 
place, or how far one will be held to know the peculiar usage of 

the individual bank, is a question which no authorities now enable 

us to decide; whether the comparative force of such usages would 

be affected by the nature of the act, as one nearer to or more 

remote from the ordinary and common-law functions of cashiers, 

is a modification of the matter which would present very probably 

in each case a considerable number of sub-points, so to speak, and 

which is still further from the possibility of certain solution. 

Then these questions will connect themselves with the questions 

which will arise under the laws of clearing-house associations. 
We have already said that the regulations of such associations, at 
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strict law, could be competent evidence only when introduced in 
the guise of usage (or of common agreement, which is funda- 
mentally the same as usage, for usage only amounts to evidence, 
which the law will not hear contradicted, of an assumed agreement 
or understanding). But the pressure upon courts to induce them 
to recognize these rules and regulations is very strong, and is 
steadily growing stronger. The codes themselves are usually 
reasonable, often seem almost necessary ; and fortunately our law 
is so malleable that it can, and usually does, adapt itself to such 
stringent practical needs of the business world. If ninety-nine 
out of one hundred banks in a city join such an association, and 
abide by its code, it would certainly seem a substantial injustice to 
allow the hundredth bank to refuse to adopt some intrinsically 
legal and very useful rule of the code, and thereby enable such 
bank to work serious mischief to innocent parties who certainly 
could not rationally be held to an acquaintance with the obstinate 
idiosyneracy of a single, perhaps insignificant, corporation. Yet 
precisely how the law would manage to dispose sensibly, and at the 
same time with professional rigidity, of such a complication, is at 
present entirely matter of speculation. 

Then, too, the degree of accuracy with which one must prove 
his usage in banking business is very minute. Apparent simili- 
tude is far from sufficient. What may seem substantial, or even 
essential, likeness may often prove unsatisfactory in the eye of the 
law. Listen to Judge Hubbard, in the famous case of Mussey v. 
Eagle Bank :+ “ We are well satisfied that no such general usage 
[to certify checks] has been proved; but that, in some of the 
banks, a practice has existed for one of the officers of the bank, 
and generally the teller, to certify that the check of a depositor is 
good when it was necessary for him to use his check at another 
bank after bank hours, to prevent the protest of a note; .. . or, 
occasionally, when a remittance was to be made to a correspondent 
at a distance; and sometimes, for the convenience of the officers, 
where the money was needed to be paid at another bank, and the 
amount of the check was large, to save the labor of counting the 
bills. The cases vary from the one at bar. They were evidently 
those of special convenience for a particular occasion,” &c. It is 
evident that the slight varieties here would, in Judge Hubbard's 


1 9 Met. 806. 


4 
f 


636 BANK CASHIERS. 


opinion, have sufficed to make three separate usages, each quite 
distinct in law from the rest, though differing only by such minute 
characteristics as one might naturally expect to see disregarded. 
To make out a banking usage, it is apparently necessary that the 
smallest features should all coincide, for the least of them may be 
held by the court to be material. 

We have room to consider but one more question, which, how- 
ever, brings us very nearly to the end of our object-matter. This 
concerns the much-mooted question of the power of a cashier to 
certify checks, and by his certification to bind the funds of the bank 
to the bearer of the check. We could not close with a better proof 
of the correctness of our general moral, or a more adimirable illus- 
tration of our remarks about usage, which, if sound, would alone 
sustain that moral. Directly contrary opinions given concerning 
this power have introduced considerable confusion into the minds 
of business men, and even to the professional eye the matter hardly 
bears a clearer aspect. In the State of New York, it has been re- 
peatedly and consistently ruled that the cashier, or the teller, whose 
office has been said to be merely a branch or offshoot of the office 
of cashier, has this power. But it will be observed that in all 
these New York cases proof of usage has been adduced, and the 
court has evaded the abstract question by relying cautiously on this 
testimony. These decisions, therefore, only make a certain rule 
of law for that area within which the custom or usage has been 
shown to exist, and might perhaps seem by implication to show 
that such usage is the only sufficient basis for the rule. A very 
unsatisfactory decision, in which the question was thoroughly 
dodged, was rendered in Girard Bank v. Bank of Pennsylvania 
Township! There it was said, a check marked “ good” by the 
“‘ proper officer’’ binds the funds of the bank. But it was not said 
who the “ proper officer” was: whether the same officer is always 
the “ proper officer”’ in all banks; whether he derives his charac- 
ter of “ proper officer” from a usage, or whether it is inherent, 
and so whether it is a universal or only an occasional attribute of 
any particular office in a banking corporation. This decision is 
not of much value upon either side of the question; it simply 
recognizes the fact that there may be a “ proper officer” to mark a 
check “ good ;”’ and that if there is such officer, his so marking a 


1 89 Penn. St. 92. 
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check binds the bank. Further, the court, rather strangely, is con- 
tent to base this decision upon the opinion delivered in Willets v. 
The Phenix Bank,} a New York case, in which, as usual, evidence 
of usage had been introduced, but in which the court stated that 
the question had not been raised and need not be passed upon, 
“since the complaint avers, and the answer in terms admits, that 
the certifying of the checks was the act of the defendants.” The 
case of Mussey v. The Eagle Bank, has always, in all discussions 
of this subject, been referred to as a leading case. It touches upon 
the teller’s authority, but the principle is the same; and also the 
teller has been declared to be the more proper officer of the two to 
perform this duty, if it can be performed by either. Here an at- 
tempt was made to prove usage, but the evidence was insufficient 
to establish it, and the court held that neither on the one hand was 
it an inherent power, nor on the other hand, even if it could be 
shown to be usage, would such a usage be good at law. The last 
part of this rule certainly militates directly against the New York 
rule, which holds such usage valid, and the whole case is discussed 
and not approved in Farmers,’ §&c., Bank y. Butchers’ & Drovers’ 
Bank. It is extremely probable that it would be wholly over- 
ruled by a New York court, if the absence of proof of usage should 
ever make it an object to do so. 

There is, however, a fortunate prospect that the question may 
be soon finally decided by the Supreme Court of the United States. 
A suit by the Merchants’ Bank against the State Bank tried in the 
United States Circuit Court in the first circuit before Clifford and 
Lowell, JJ., raised this point, and has been carried by appeal to 
Washington. 

The amount involved in this case exceeds half a million of dol- 
lars. The greatness of the sum, together with the fraudulent 
transactions with which the special dealing between the banks was 
interwoven, have secured for the legal proceedings unusual interest 
and attention in the community. The facts, arguments, and deci- 
sion in the cause, at its present stage, are briefly as follows: a well 
known stock-brokerage firm in Boston went to the Merchants’ Bank 
with a considerable sum in gold and in gold certificates, on which 
they wished to raise money. The bank took the gold and certifi- 
cates, and the firm received a sum of money in return much less 


1 2 Duer, 121. 2 9 Met. 306. 3 16 N.Y. 125. 
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than the market value of the gold and certificates ; it was agreed 
that, upon their returning to the bank at any time the sum received 
by them from it with interest, they should take back the amount 
of gold and certificates handed over by them; also that the bank 
should at any time have the right to tender the gold and certifi- 
cates and demand back the money and the interest accrued thereon. 
Accordingly, at a somewhat later date, a member of the firm ap- 
peared at the counter of the Merchants’ Bank, accompanied by the 
cashier of the State Bank, and proposed then and there to repay 
the sum received by the firm and the accrued interest, and to take 
again the amount of gold and certificates. In payment, he offered 
the checks of the firm drawn upon the State Bank, which checks the 
cashier of the State Bank, who accompanied him, certified. The Mer- 
chants’ Bank thereupon took the certified checks and returned gold 
and certificates to the amount they had originally received. The 
checks had only ordinary check, or two-cent revenue, stamps upon 
them. When presented in due course of business on the following 
morning through the clearing house for payment, payment was re- 
fused by the State Bank. Thereupon a suit was brought by the Mer- 
chants’ Bank against the State Bank, in which the most eminent 
counsel in New England were arrayed upon the one side and the 
other. In their elaborate arguments various adjunctive points were 
raised, but the inherent power of a cashier, as such, to certify checks, 
was thoroughly discussed, and we think we are right in saying that 
upon this precise question the case in fact hinges. Counsel sought 
to show that the transactions above narrated constituted outright 
purchases and sales of gold and of gold certificates between the 
parties, — a species of business which it was conceived that there 
would be no difficulty in proving that the cashiers had power to 
conduct. But the facts showed so clearly a simple loan by the 
Merchants’ Bank to the brokerage firm, on the collateral security 
of gold and gold certificates, and such a simple repayment of the 
loan and receiving back of the security, by the aid and instrumen- 
tality of the certified checks which were offered and received as a 
payment, that this position of a purchase and sale seemed hardly 
tenable on any sound grounds. Then a very considerable amount 
of evidence of usage was introduced, and the officers of a large 
proportion of the Boston banks were summoned on behalf of the 
plaintiffs. But not one of these witnesses went the length of testi- 
fying to any usage having characteristics identical with those of 
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this transaction ; in short, there was really no tittle of evidence of 
any custom among Boston banks to allow the cashier to bind the 
bank by his certification of a check. A much less stringent rule 
than that which we have above laid down as applying to usage 
would have excluded the whole mass of this testimony as incom- 
petent. So the plaintiffs, though arguing these points strenuously, 
were really driven to rely upon the power of the defendants’ cash- 
ier, as a power inherent in him and enjoyed by virtue of his 
office, to bind his bank by his certification of the checks. In the 
discussion of this question, both sides exhausted their utmost 
strength. The defence added also the points: That the documents 
could not be treated as binding the bank except on the ground that 
they were acceptances; and this they clearly could not be, since 
they had not the requisite revenue stamp. Also, that these certi- 
fied checks, if otherwise legal, amounted to a loan or pledge of the 
funds of the State Bank; that they exceeded very considerably 
that proportion of the capital of the State Bank, which, under the 
National Banking Act, that corporation had the right to pledge or 
loan to any individual or firm; that therefore, if in all other re- 
spects sufficient, they would finally be invalidated by this fact. 
This might not, however, operate to prevent a partial recovery to 
the amount which could have been legally loaned or pledged. But 
the court considered that the only point which the facts and evi- 
dence rendered it necessary to consider in the case was that of the 
inherent power of the cashier of the State Bank, by virtue of his 
office, to certify checks, and thereby to bind his bank. Without any 
expression of hesitation they decided this in the negative, and 
directed the jury to find a verdict for the defendants. The plain- 
tiffs notified their appeal. It did not appear upon the trial whether 
or not the brokerage firm had any account with, or funds in, the 
State Bank at the time of the drawing of the checks and cer- 
tification, — facts usually regarded as important in previous suits 
on certified checks. 

It is time for us to draw to a close. Of course, in the brief 
space of a review article, we cannot pretend to exhaust our subject ; 
but we hope we have touched with tolerable thoroughness on all its 
more interesting and important parts. We are now ready to submit 
to the professional reader — we make no doubt of the opinion of the 
unprofessional — whether or not an uncertainty concerning the 
powers of bank. officers, or at least of cashiers, to whom our attention 
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has been mostly confined, in the highest degree detrimental to the 
interest of the mercantile world, and perilous to the safety of prop- 
erty, does not exist; whether this uncertainty is not different in na- 
ture from many of those uncertainties which must of necessity inhere 
in such a system of law as we have inherited from England; 
whether, that is to say, it is not an uncertainty reasonably and 
easily curable ; whether it cannot be cured by a very moderate 
amount of legislation, of a very simple nature ; and whether the 
benefit to the public of the cure would not be incalculable. We 
have not been able to discuss the state of the law in England, for 
we have not had room. But if we had been able to do so, we think 
we could have demonstrated the possibility and the advantage of 
such legislative action as we advocate by showing the apparent re- 
sults of its partial carrying out in that country, where it seems to 
have done much to prevent litigation and to introduce certainty 
and safety into banking business. 
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Epmunp Burke, speaking of the English colonies in America, in 
1775, said, — 


“Tn no country, perhaps, in the world is the law so general a study. The 
profession itself is numerous and powerful, and in most provinces it takes 
the lead. The greater number of the deputies sent to the Congress were 
lawyers. But all who read, and most do read, endeavor to obtain some 
smattering in that science. I have been told by an eminent bookseller, 
that in no branch of his business, after tracts of popular devotion, were so 
many books as those on the law exported to the plantations. The colo- 
nists have now fallen into the way of printing them for their own use. I 
hear that they have sold nearly as many of Blackstone’s Commentaries 
in America as in England.” * 


When John Adams was meditating, in 1757, the opening of an 
office in the country part of the then county of Suffolk, he was told 
“that the town of Boston was then full of lawyers, and many of 


them of established characters for long experience, great abilities, 
and extensive fame, who might be jealous of such a novelty as a 
lawyer in the country part of their county, and might be induced 
to obstruct me.” 2 Mr. Oxenbridge Thacher, one of the ablest 
lawyers of the day, told him also * that the county was full.”? It 
is impossible to ascertain now the exact number of the members 
of the Boston Bar at that period. According to Governor Wash- 
burn, there were only twenty-five barristers in the province in 1768, 
ten of whom were in practice in Boston.4 John Adams, who 
was sworn before the Superior Court as a barrister Nov. 14, 
1761, after a three years’ apprenticeship in the Inferior Court, 
attributes the introduction of the distinction between barristers 
and attorneys to Chief Justice Hutchinson, together with the cus- 
tom of clothing the judges and lawyers in scarlet or sable robes, 
broad bands, and tie wigs.® Hutchinson was made Chief Justice 
Noy. 13, 1760, and it appears from the records of the Superior 


1 Speech on Conciliation with America. Works, Boston. Ed. 1865. 11. 124-125. 
2 2 John Adams’s Works, 36. 8 Thid. 47. 
* Judicial Hist. of Mass. 200. 5 2 John Adams’s Works, 133 ; 10 ibid. 233. 
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Court for the August term, 1762, that twenty-six gentlemen had 
been then called by the court to be barristers-at-law, and that 
twelve of them had appeared at that term in barristers’ habits 
One of the latter class was James Otis. 

James Otis, the eldest son of Colonel James Otis, was born in 
the family mansion at Great Marshes, or what is now called 
West Barnstable, in the State of Massachusetts, Feb 5, 1725, 
He came of good legal stock: his father and his grandfather being 
both lawyers and judges. His father had a large law practice in 
the town of Barnstable, and afterwards became the undisputed 
head of the Bar in the three counties of Barnstable, Plymouth, 
and Bristol; besides having occasional engagements in other 
counties. He was well connected, and rich for those times? 
He had not received a collegiate education, or been brought up as a 
lawyer, but was a tanner by trade. His introduction into the pro- 
fession is thus narrated : — 


“ He was a man of great natural talent, and had a pretty good education, 
But he never had the most remote idea of paying any attention to the 
study or the practice of law, until suggested to him under the following 
circumstances. He was accidentally attending court, when one of the 
parties to a suit then in order for trial, being destitute of counsel, im- 
portuned Otis to assist him. Otis agreed to. The action was on a mere 
question of fact, and depended on evidence. Otis, in managing this case, 
showed so much ability and strength of argument, that the court and all 
his friends advised him to attach himself to the practice of law, with which 
he complied; got him such books as were then to be obtained, — Coke's 
Institutes, Brownlow’s Entries, and Plowden’s Commentaries and Reports, — 
and commenced reading and practising.” * 


To say nothing of his various political offices, in 1748 he was 
chosen attorney-general, but held the office for a year only, until 
the appointment of Edmund Trowbridge by Governor Shirley, - 
June 29, 1749. He was made judge of probate for the county of 
Barnstable, in 1763, and in the following year chief justice of the 
Court of Common Pleas. The first commission issued to judges 
in the county of Barnstable, by the “ Government and People of 
Massachusetts Bay,” bearing date Oct. 11, 1775, was directed 


1 Quincy, 35. 2 10 John Adams’s Works, 297. 
3 Dr. Holmes’s Address before the Bristol Bar, 1834 ; quoted in Washburn’s Judicial 
Hist. of Mass. 218, n. 
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to him as chief justice. He died Nov. 9, 1778.1 John Otis, the 
father of Colonel Otis, was also a lawyer, having been for thirteen 
years before his death, in 1727, chief justice of the Court of Com- 
mon Pleas, and judge of probate.? 

James Otis, Jr., was fitted for college by the Rev. Jonathan 
Russell, the clergyman of the parish in which he was born, and 
went to Cambridge in June, 1739. He graduated from Harvard 
College in 1743, and took his Master’s degree three years after- 
wards. No recollections of his college life have been preserved, 
except that he there acquired a love and habit of study, which con- 
duced much to his subsequent distinction. Of the government of 
the college while he was there, he many years after sarcastically 
remarked, that “* It was observed at that time that the president 
directed the scholars how they should act, madam directed the 
president, Titus their black servant governed madam, and the devil 
prompted Titus.” ® 

He is said to have been “an indefatigable student during the 
whole course of his education in college and at the bar. He was 
well versed in Greek’ and: Roman history, philosophy, oratory, 
poetry, and mythology. His classical studies had been unusually 
ardent, and his acquisitions uncommonly great. He was a passion- 
ate admirer of the Greek poets, especially of Homer.”* The 
interest in classical studies to which he had been trained while in 
college did not forsake him in later life. The evidence of his 
familiarity with the works of some of the principal Latin authors 
appears in his writings. In 1760, he published a small volume on 
“The Rudiments of Latin Prosody; with a Dissertation on Let- 
ters, and the Principles of Harmony, in Poetic and Prosaic Com- 
position.””> It was intended for the use of the young, as he stated 


1 Washburn’s Jud. Hist. 212, 213, 375. 2 Thid. 374. 

3 William Tudor’s “ Life of James Otis,” Boston, 1823, 328. Mr. Tudor’s entertain- 
ing book comprises notices of Mr. Otis’s contemporaries, together with some account 
of his times. Where no other authority is cited, Mr. Tudor’s work has been used. 

410 John Adams’s Works, 275. 

5 The Rudiments of atin Prosody ; with a Dissertation on Letters, and the Princi- 
ples of Harmony in Poetic and Prosaic Composition, collected from some of the best 
writers. 

Dii probos mores docili juvente, 
Dii senectuti placide quietem, 
Romulee genti date renque, prolemque, 


Et decus omne. Hor. Carm. Secul. 


Boston, y.E., printed and sold by Benj. Mecom, at the New Printing-Office, near the 
Town House. MDCCLX. 
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in a short and modest preface. This work, which has of course 
been superseded by those of many modern writers, who have had 
the advantage of recent research, must have been a credit to an 
American writer in those days. It is now quite rare, and is highly 
prized by book-collectors. Mr. Otis also composed a similar 
treatise on Greek prosody, which he delayed printing owing to the 
difficulty or impossibility of getting Greek type set up in this coun- 
try. The manuscript of this, together with all his letters and 
other papers, he subsequently burnt, during a period of mental 
aberration.! 

For eighteen months after leaving college he confined himself 
to no particular branch of study, being of the opinion that a year 
or two spent in the pursuit of general knowledge was indispensa- 
bly necessary, previous and preparatory to the study of the profes- 
sion. In 1745 he entered, as a law-student, the office of Jeremiah 
Gridley, then the most eminent lawyer in the Province of Massa- 
chusetts Bay. John Adams thus warmly praises Otis’s assiduity 
as a law-student : — 


“He was bred to the Bar under Mr. Gridley, the greatest lawyer and 


the greatest classic scholar I ever knew at any Bar. His application was’ 
incessant and indefatigable. Justice Richard Dana has often told me that 
the apartment in which Otis studied, when a pupil and a clerk of Mr. 
Gridley, was near his house; that he had watched him from day to day, 
and that he had never known a student in law so punctual, so steady, so 
constant and persevering.” * 


He was admitted to the Bar in Plymouth County, and for two 
years resided and practised in Plymouth. He then removed to 
Boston, where his talents were appreciated, and he soon worked into 
a good business. ‘ He was,” says his biographer, Mr. Tudor, 
“soon generally known in many of the other colonies, and often 
consulted from a distance; at one time, he yielded to the urgent - 
solicitations that were made to him to proceed to Halifax, in the 
middle of winter, to plead the cause of three men accused of 
piracy, whom he defended so ably as to procure their acquittal. 
On this occasion he received a fee, which was said to have been 
the largest that had ever been given to any advocate in the 
province.” He soon made the mark which he considered it 


1 10 John Adams’s Works, 265, 275. 
2 10 John Adams’s Works, 264, 265. 3 Tudor, 16. 
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essential for a young man to make at the very start. “I hold it” 
wrote he to his father, * to be of vast importance that a young man 
should be able to make some éclat at his opening, which it is in 
vain to expect from one under twenty-five ; missing of this, is very 
apt to discourage and dispirit him, and what is of worse conse- 
quence, may prevent the application of clients ever after. It has 
been observed before I was born, If a man don’t obtain a character 
in any profession soon after his first appearance, he hardly will 
ever obtain one.” 

John Adams, early, in his Diary, gives some pleasant glimpses 
of Otis, though his first mention of him is not entirely compli- 
mentary; for he writes, that on going into the court house at Bos- 
ton, Oct. 24, 1758, “he felt shy, under awe and concern: for Mr. 
Gridley, Mr. Pratt, Mr. Otis, Mr. Kent, and Mr. Thacher were all 
present, and looked sour.” But two days after he waited on Mr. 
Otis in the evening, at his office, where he conversed with him, and 
Mr. Otis, Adams says, “ with great ease and familiarity, promised 
me to join the Bar in recommending me to the court.” Mr. Otis 
was present at the ceremony of Adams’s introduction to the Bar 
and admission to practice in the Inferior Court; when Adams 
writes, “ I shook hands with the Bar, and received their congratu- 
lations, and invited them over to Stone’s to drink some punch, 
where the most of us resorted and had a very cheerful chat.” ? 

The first political controversy to which Mr. Otis was a party, 
grew out of the forfeitures under the act of parliament of the 6th 
George II., which imposed a duty upon: all foreign rum, molasses, 
or sugar imported into the colonies. This duty was recoverable 
in any court of admiralty or court of record; one-third part for 
the use of the king, to be applied for the support of the govern- 
ment of the colony or plantation where the same should be recov- 
ered, one-third to the governor, and the other to the informer.* 

“The act,” says Governor Hutchinson, “ though it had been made 
near thirty years, and large sums had been forfeited, was always 
deemed a grievance. The assembly had suffered the share given 
the province to lie in the court. It had, besides, been the practice 
of the court to allow to the informer what he gave for private in- 
formation, and to charge it upon the third given to the king for 
the colony (which third nobody appeared to demand), and not 
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upon the whole forfeiture. The like practice had before obtained, 
in all forfeitures when the crown, for its own use, was entitled to 
one-third.” 

According to Governor Hutchinson, Mr. Otis took advantage of this 
** irregularity,’ as Hutchinson mildly terms it, in order to gratify 
his personal vindictiveness against the government, by indirectly 
assailing it. Some of the merchants of Boston, on the 17th of 
December, 1760, presented a petition to the General Court, praying 
*“ That actions might be brought in behalf of the province against 
the custom-house officers.to whom these illegal charges had been 
allowed, for the recovery of moneys had and received for the use 
of the province.” On the 19th of December, the petitioners were 
allowed to be heard before the House of Representatives, Mr. Otis 
appearing as their counsel. After an investigation and report by a 
committee, the House, upon their recommendation, passed a re- 
solve authorizing the treasurer of the province to demand and sue 
for the sum found to be due to the province. After considerable 
opposition by the governor and council, the governor approved the 
resolve Jan. 31,1761. Out of this grew two actions at common 
law. In the first of these,— Gray, Treasurer of the Province of 
Massachusetts Bay, v. Paxton? — the writ, which was drawn by Mr. 
Otis, was abated, and judgment given for the defendant, on the 
ground that the action should have been brought in the name of 
the province, and not of its treasurer. Accordingly, on the 21st 
of September, 1761, a new action was brought in the name of the 
“Province of the Massachusetts Bay in New England.”*® The 
result of this second action was a decision that money paid under 
a decree of the Court of Vice-Admiralty could not be recovered 
back by an action at common law, the jury finding costs for the 
defendant. These suits were carried on by Mr. Otis; and though 
not crowned with success, and thrown into comparative obscurity 
by the lustre of an intervening case, they nevertheless present 
conclusive proofs of his early interest and activity in behalf of the 
rights of the people. 

But the time which was to make Mr. Otis famous was at hand; 
the time, when, by the simple but glorious exercise of his duty as 
a lawyer, he was to earn a well deserved place for ever in the 
hearts of his countrymen. Any sketch of Mr. Otis would be in- 


1 3 Hist. of Mass. 89. 2 Quincy, 541. ® Ibid. 548. 
4 Quincy, 541-552; 8 Hutchinson, Hist. of Mass. 89-92. 
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complete which did not comprise a recital of the celebrated strug- 
gle over “ writs of assistance ” in Massachusetts. The history of 
this struggle is contained in the copious and learned notes which 
Mr. Justice Gray of the Supreme Court of Massachusetts has 
appended to Quincy’s Reports. No one can do better than to fol- 
low where he leads. We will therefore present a brief narrative 
of the cause, derived in the main from that repository of legal and 
antiquarian learning.! 

Writs of assistance were issued by any of the Barons of the 
Court of Exchequer in England, or by certain other officers upon 
oath being made before them that uncustomed goods had been 
“Janded or conveyed away without due entry thereof first made, 
and the customer or collector, or his deputy, agreed with.” These 
writs empowered the person or persons to whom they were issued, 
“ with the assistance of a sheriff, justice of the peace, or constable, 
to enter into any house in the daytime, where such goods are sus- 
pected to be concealed, and in case of resistance to break open 
such houses, and to seize and secure the same goods so concealed.” 
These writs were introduced by a statute of Charles II., provision 
being made that no house should be entered except within one 
month after the supposed offence, and further providing for a 
remedy against the informer where the charge proved to be false. 

The power given under this statute was, a year or two later, en- 
larged ; and although many changes have been made, the law is 
now substantially the same in England under the present reign. 

The first application for a writ of assistance in Massachusetts is 
stated to have been made in 1754, by Charles Paxton. If so 
made, it has been suggested that the fact of its having been 
postponed may be accounted for by the following entry on the 
docket of the Superior Court for the August term, 1754: — 


“The Court appoint Jam‘ Otis jun' Gent? to act as Attorney for the 
King at this Term in the absence of the Attorney General.” 


However this may be, the petition of Charles Paxton, the sur- 
veyor of the port of Boston, is still in existence, whereby, in June, 
1755, he prays that the Justices of the Superior Court, “ who are 
vested with the Power of a Court of Exchequer for this Province 
will please to Grant him a Writ of Assistants”’ to aid him and his 
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648 JAMES OTIS. 
deputies in the execution of his office ; the writ to be “in Legal 
form and according to Usage in his Majesty’s Court of Exchequer 
and in Great Britain.” 

On the 30th of August, it was ordered by the court that a writ 
be issued as prayed for. The writ, which was not issued until 
1756, and then sub silentio, was an exact translation of the earli- 
est precedent, contained in a “ Compendium of the Several 
Branches of Practice in the Court of Exchequer at Westminster,” 
by W. Brown, London, 1688.!_ In order to give the reader some 
idea of the unlimited extent of power which was thus delegated to 
the discretion of a custom-house officer, the principal part of the 
writ is here copied. It is easy to see how exceedingly obnoxious 
it must have been to the people, and what an instrument of op- 
pression it could be made in the hands of an unprincipled man. 
It does not appear that any oath was required of the petitioner. 


“ WE THEREFORE command you and each of you that you permit y* said 
C. P. and his Deputies and Servants from Time to time at his or their Will 
as well in the day as in the Night to enter and go on board any Ship, Boat 
or other Vessel riding lying or being within or coming to the said Port or 
any Places or Creeks appertaining to said Port, such Ship, Boat or Vessel 
then & there found to View & Search & strictly to examine in the same, 
touching the Customs and Subsidies to us due, And also in the day Time 
together with a Constable or other public officer inhabiting near unto the 
Place to enter and go into any Vaults, Cellars, Warehouses, Shops or other 
Places to search and see whether any Goods, Wares, or Merchandises, in 
y® same Ships, Boats or Vessells, Vaults, Cellars, Warehouses, Shops or 
other Places are or shall be there hid or concealed, having been imported, 
ship’t or laden in order to be exported from or out of the said Port or any 
Creeks or Places appertain’g to the same Port; and to open any Trunks, 
Chests, Boxes, fardells or Packs made up or in Bulk, whatever in w* 
any Goods, Wares, or Merchandises are suspected to be packed or con- 
cealed and further to do all Things which of Rt and according to Law 
and the Statutes in such Cases provided, is in this Part to be done.” * 


In addition to Paxton’s writ, writs were issued in February, 
1758, to Richard Lechmere, collector of the port of Salem; in 
April, 1758, to Francis Waldo, collector and surveyor of the port 
of Falmouth, now Portland; in 1759, to the collector of the port 
of Newbury, to Thomas Lechmere, Surveyor General, to William 
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Sheaf, collector of the port of Boston; and on the 1st of March, 
1760, to George Cradock, collector of the port of Boston, and to 
William Walter, collector of the ports of Salem and Marblehead. 
It will thus be seen that within a short space of years eight differ- 
ent writs of assistance, according to the records of the court, had 
been granted to the officers of the principal ports in the province. 
But these writs continued in force only until the demise of the 
crown and for six months afterwards. Now George II. had died 
Oct. 25, 1760, and as these writs were consequently about to run 
out, a petition of a great many of the merchants of Boston was 
presented to the justices of the Superior Court of the province, 
praying that they might be heard by themselves and by counsel at 
the next term of the court for the county of Suffolk, in February, 
1761, upon the subject of writs of assistance. 

But between the times of the unobstructed issue of these writs 
and the date when the merchants of Boston were moved to oppose 
them, some important changes had taken place, in both the execu- 
tive and judicial departments of the government of the province. 

Thomas Pownell, who had succeeded Governor Shirley, in August, 
1757, and had gained, to a considerable extent, the affections of 
the people, gave place, in 1760, to Francis — afterwards Sir Fran- 
cis— Bernard. Governor Bernard was welcomed on his arrival 
in Boston, Aug. 3, 1760, with much ceremony and hospitality. 
Within a few days, he reported to the Lords of Trade the satis- 
factory condition of public feeling in the province, writing, “‘ There 
are no disputable points of government remaining unsettled; and 
this people are better disposed to obey their compact with the 
Crown, than any other on the continent, that I know. I may add 
that I enter on the government without any party being formed 
against me.” ? As to trade, he said, later, that he had satisfied him- 
self that there was no illegal trade with the enemy carried on here.* 
As far as the public, however, were concerned, this quiescent 
state of things was not destined long to continue, for the elements 
of strife soon became only too evident. 

The other change to which reference was made was as follows: 
Chief Justice Sewall, in whose time the writs of assistance which 
have been mentioned were granted, and who is said to have had 
doubts of their legality, died Sept. 10, 1760. Governor Shirley 
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had, some years before, promised the elder Otis that he should have 
the first vacant seat on the Superior Bench. Lieutenant-Governor 
Hutchinson had assured Colonel Otis that he would use his influence 
with the then governor to procure this appointment for him. But 
Bernard, who was governor when the position came to be filled, 
two months after Chief Justice Sewall’s death, appointed the 
lieutenant-governor himself chief justice, having first, according 
to Hutchinson’s account, declared that the elder Otis would, in no 
case, be nominated to the place. It is impossible now, of course, 
to tell. what were the motives which influenced Governor Bernard 
in this proceeding, unless he was swayed by a desire to fill the 
position with an undoubted supporter of the crown. The favor, 
though really unsolicited by Mr. Hutchinson, was strongly urged 
upon Governor Bernard by Mr. Hutchinson’s friends. The result 
was singularly bad, both for Mr. Hutchinson himself and for the 
people ; for he had not only the credit of having been untrue to 
Colonel Otis, but also became the holder of a number of high but 
exceedingly incongruous offices; namely, those of chief justice, 
of lieutenant-governor, of councillor, and judge of probate for 
the county of Suffolk. That the Otises and their friends should 
have been exasperated at what they regarded as a breach of official 
faith, as well as of private confidence, is nothing more than 
natural. That their enmity towards Bernard and Hutchinson and 
their supporters should have been bitter and of long standing, is no 
more to be wondered at. But that their subsequent acts, espe- 
cially those of the younger Otis, in defence of liberty, and in oppo- 
sition to the crown officers, were dictated simply from a feeling 
of revenge at this slight, will not now be believed for a single 
instant.1. This, however, was stoutly maintained, and perhaps 
as honestly believed, by the members of the Tory party here. 
After the petition of the merchants of Boston had been filed, as 
has been stated, in February, 1761, Thomas Lechmere, the surveyor- 
general, filed a memorial, praying that counsel might be heard in 
favor of the writs of assistance. The question thus coming before 
the court, whether new writs of assistance should be issued, was 
accordingly argued on the 24th of February, 1761. Mr. Otis, who 
was advocate-general, now resigned the post, rather than defend 
the legality of the writs. He was at once retained by the mer- 
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chants of Boston to appear in their behalf in opposition to the 
writs. His “ reputation as a scholar, a lawyer, a reasoner, and a 
man of spirit, was then very high;” and he then appeared to 
John Adams to be “ by far the most able, manly, and commanding 
character of his age at the Bar, according to the unanimous opin- 
ion of judges, lawyers, and the public in Boston.” ‘ Mr. Oxen- 
bridge Thacher, whose amiable manners and pure principles 
united to a very easy and musical eloquence, made him very popu- 
lar, was associated with Otis;”} while Jeremy Gridley was the 
only counsel in support of the writs. The scene of this celebrated 
argument was the council chamber in the Town House in Boston, 
now known as the Old State House. John Adams’s famous por- 
trayal of this hearing has been often quoted, but yet this narrative 
would be sadly incomplete without it : — 


“ That council chamber was as respectable an apartment as the House 
of Commons or the House of Lords in Great Britain, in proportion, or that 
in the State House in Philadelphia, in which the Declaration of Indepen- 
dence was signed,in 1776. In this chamber, round a great fire, were seated 
five judges, with Lieutenant-Governor Hutchinson at their head, as chief 
justice, all arrayed in their new, fresh, rich robes of scarlet English broad- 
cloth, in their large cambric bands, and immense judicial wigs. In this 


chamber were seated, at a long table, all the barristers-at-law of Boston and 
of the neighboring county of Middlesex, in gowns, bands, and tie wigs. 
They were not seated on ivory chairs, but their dress was more solemn and 
more pompous than that of the Roman senate, when the Gauls broke in 
upon them. 

“In a corner of the room must be placed, as a spectator and an auditor, 
wit, sense, imagination, genius, pathos, reason, prudence, eloquence, learn- 
ing, and immense reading, hanging by the shoulders on two crutches, cov- 
ered with a great cloth coat, in the person of Mr. Pratt, who had been 
solicited on both sides, but would engage on neither, being, as chief justice 
of New York, about to leave Boston for ever. Two portraits, at more than 
full length, of King Charles the Second and of King James the Second, 
in splendid golden frames, were hung up on the most conspicuous sides of 
the apartment. If my young eyes or old memory have not deceived me, 
these were as fine pictures as I ever saw; the colors of the royal ermines, 
and long, flowing robes, were the most glowing, the figures the most noble 
and graceful, the features the most distinct and characteristic, — far supe- 
rior to those of the king and queen of France, in the senate chamber of 
Congress ; these were worthy of the pencils of Rubens and Vandyke.”? 


1 2 John Adams’s Works, 124. 2 10 John Adams’s Works, 244, 245. 
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After speaking in the highest terms of his attainments as a 
classical scholar, John Adams says that Otis was also, — 


“ A great master of the laws of nature, and nations. He had read Pufen- 
dorf, Grotius, Barbeyrac, Burlamaqui, Vattel, Heineccius; and, in the 
civil law, Domat, Justinian, and, upon occasions, consulted the Corpus 
Juris at large. . . . In the history, the common law, and statute laws of 
England, he had no superior, at least, in Boston. 

“Thus qualified to resist the system of usurpation and despotism, medi- 
tated by the British ministry, under the auspices of the Earl of Bute, Mr. 
Otis resigned his commission from the crown as advocate-general, — an 
office very lucrative at that time, and a sure road to the highest favors of 
government in America, and engaged in the cause of his country without 
fee or reward. His argument, speech, discourse, oration, harangue, — call 
it by which name you will, — was the most impressive upon his crowded 
audience of any that I have ever heard before or since, excepting only 
many speeches by himself in Faneuil Hall, and in the House of Repre- 
sentatives, which he made from time to time for ten years afterwards. There 
were no stenographers in those days. Speeches were not printed; and all 
that was not remembered, like the harangues of Indian orators, was lost in 
air. Who, at the distance of fifty-seven years, would attempt, upon mem- 
ory, to give even a sketch of it? Some of the heads are remembered, out 
of which Livy or Sallust would not scruple to compose an oration for his- 
tory. I shall not essay an analysis or asketch of it at present. I shall only 
say, and I do say in the most solemn manner, that Mr. Otis’s oration against 
writs of assistance breathed into this nation the breath of life.” 


And further says the same great authority : — 


“Otis was a flame of fire. With a promptitude of classical allusions, a 
depth of research, a rapid summary of historical events and dates, a profu- 
sion of legal authorities, a prophetic glance of his eye into futurity, and a 
torrent of impetuous eloquence, he hurried away every thing before him. 
American independence was then and there born; the seeds of patriots and 
heroes were then and there sown, to defend the vigorous youth, the non sine 
diis animosus infans. Every man of a crowded audience appeared to me 
to go away, as I did, ready to take arms against writs of assistance. Then 
and there was the first scene of the first act of opposition to the arbitrary 
claims of Great Britain. Then and there the child Independence was 


born. In fifteen years, namely, in 1776, he grew up to manhood, and 
declared himself free.” ? 


Mr. Gridley, who appeared for the custom-house officers, main- 
tained that the Court of Exchequer in England had been in the 
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practice of issuing writs of assistance, that this practice was legal, 
and that the Superior Court of the province, being vested with the 
same powers in the province that the Court of Exchequer exercised 
in England, could lawfully issue writs of assistance here ; that 
even if the common privileges of Englishmen were taken away by 
these writs, the necessity of the case and the benefit of the 
revenue justified their use: the power being in reality inferior to 
that exercised by tax-collectors. ; 

Mr. Thacher, in reply, denied that the Superior Court was 
warranted in granting the writs, contending that it had not the 
powers of the English Court of Exchequer: it having expressly 
renounced the chancery jurisdiction which the Exchequer had. 
He also presented some considerations argued more at length by 
Mr. Otis. 

Mr. Otis followed Mr. Thacher. He stated that a man’s house 
was his castle, and that it was only in cases of great public 
necessity that this privilege could be encroached on; that an 
officer might obtain a special warrant in the case of felonies to 
search a particular specified house suspected on good grounds, and 
only then under oath before the proper magistrate; that there 
was but one precedent of issuing general warrants, and that was in 
the reign of Charles II., ‘when Star-Chamber powers, and all 
powers but lawful and useful powers, were pushed to extremity ;” 
that the book! on the practice in the Court of Exchequer contain- 
ing a form for a writ of assistance, which had been relied on upon 
the other side, was probably the work of some ignorant clerk of 
the Exchequer ; that all precedents, and that among the rest, were 
under the control of the principles of law. Relying upon the 
words of Lord Coke in Dr. Bonham’s case,? which had been copied 
and supported by subsequent and trustworthy authorities, Mr. Otis 
maintained that the courts of common law could declare an un- 
constitutional act of Parliament void ; and that acts of Parliament 
against the Constitution or against natural equity were ipso facto 
void. The power, with the exercise of which we have become so 
familiar in the United States, lodged in the judicial department of 


1 “Compendium of the Several Branches of Practice in the Court of Exchequer, at 
Westminster,” by W. Brown, London, 1688; and the same as a second edition 
under the title of “The Practice of his Majesties Court of Exchequer, at Westmin- 
ster,” 1699. See Quincy, 398, note. 

2 8 Rep. 118, a. 


> 


654 JAMES OTIS. 


the government to decide whether the acts of the legislative 
department conform or not to a written constitution, is an entirely 
different right from that contended for by Mr. Otis. He had 
great weight of reason and a strong display of authorities on his 
side. It was a favorite doctrine of his, and it became deeply rooted 
in the minds of the people. When they cast off their allegiance 
to the mother country, and erected themselves into a State, they 
took care that their republican courts should have the power which 
could more feasibly be exercised where there was a written consti- 
tution to be appealed to, instead of the broad and vague, though 
noble and time-honored, principles which formed the basis of the 
** English Constitution” to be dealt with. The right which Mr, 
Otis claimed had never been conceded to the courts of common 
law. He further argued that these writs, not being returnable, 
were perpetual ; that the right of information not being confined 
to custom-house officers exclusively, any man might obtain a 
general irreturnable writ to break into any house he pleased. He 
dwelt, also, upon the evils arising from the power of negotiating 
them or indorsing them over from one officer to another; which 
had been mischievously used. 

Such, briefly, were the points made by Mr. Otis, in an eloquent 
speech of four or five hours. The foregoing summary, which is 
necessarily dry and imperfect, is taken from the notes minuted at 
the time by John Adams, who was present at the argument of the 
case. A fuller sketch of Mr. Otis’s argument was soon after writ 
ten out by Mr. Adams from these notes, and was printed in Minot’s 
History of Massachusetts,! and, with some slight changes, in the 
Appendix to John Adams’s Diary.” 

The marvellous effect of Otis’s speech on the people has already 
been described. Not so, however, with the court. Judgment was 
suspended: Chief Justice Hutchinson having prevailed on his— 
brethren to continue the cause until the following term, in order 
to give him time to procure instructions from England. At the 
next term, on the 18th of November, 1761, the question was 
argued again by Otis and Thacher as before, against the writ, and 
by Gridley and Robert Auchmuty, who succeeded Mr. Otis as 
advocate-general, in its favor. This second argument was re- 


1 2 Minot, 96, 97. 2 2 John Adams’s Works, 523-525. 
3 Quincy, 414, note. 
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ported by Mr. Quincy, and can be found in his Reports; but Mr. 
Quincy was absent most of the time while Mr. Otis was speaking, 
so that the notes of his second speech are exceedingly scanty. Mr. 
Otis’s efforts were in vain. Chief Justice Hutchinson had, mean- 
time, been advised from England. The justices of the court were 
unanimously of opinion that a writ of assistance might be granted, 
and the writ was, accordingly, granted to Paxton on the 2d of 
December following, the court having adjourned Nov. 19.2. The 
form for the writ was carefully prepared and adapted by Hutchin- 
son himself, from a copy of one procured by him from England.* 
A similar one was issued to James Cockle, collector of the Port 
of Salem, Feb. 5, 1762; and in like manner, subsequently, to 
other custom-house officers.* 

Such popularity did Mr. Otis obtain by his first argument against 
writs of assistance, that, although he had not previously been pub- 
licly occupied with politics, at the next election, in May, 1761, he 
was elected by an almost unanimous vote a representative to the 
General Court from the town of Boston. ‘ Out of this election,” 
said Brigadier Ruggles, chief justice of the Court of Common 
Pleas in Worcester County, “ will arise a damned faction, which 
will shake this province to its foundation.”® This vigorous 
prophecy, which was much more than fulfilled, expressed only the 
general consternation of the conservative party at the prospect of 
the mischief Otis would now have it in his power to do them with 
his fearless and scathing rhetoric. It was at a great personal 
sacrifice that he had undertaken the cause of the Boston merchants 
against the crown officers. To do this, he resigned the very lucra- 
tive office of advocate-general, worth at least two hundred pounds 
sterling a year. But this was nothing to the loss of friends, 
domestic happiness, professional eminence, and worst of all health 
itself, which he renounced, as years went on, in the cause of free- 
dom. In recounting afterwards these disastrous effects of his 
unselfish course, — effects, too, which he did not even profess to de- 
plore, — he said that he had been obliged to relinquish the greater 
part of his business at the Bar, worth more to him than the office 
of advocate-general ; that he had lost a hundred friends, among 
Whom were the men of the first rank, fortune, and power in the 

1 Quiney, 51-57. 2 Thid. 57, 414, note. 
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province ; that he had made a thousand enemies, among whom 
was the government of the province and the nation ; that, with a 
keen love of pleasure, he had denied himself all amusement for 
ten years; and that, finally, he had ruined as fine health and as 
good a constitution of body as nature ever gave man, — being left 
prostrated by excessive mental exertion and the cowardly attack 
of anenemy.’ Surely, no man could undergo more for his country, 
for reform, for the good of the human race, than was suffered by 
this lawyer. 

Gladly would we follow him, would our limits permit, through 
his subsequent political course ; gladly would we recount his hard 
fights with Governors Bernard and Hutchinson, both of whom 
hated and feared him as they did no one else. He was incessantly 
on the watch for any, even the slightest, stretch or misuse of the 
prerogative ; against any attempt, either by the provincial or the 
home government, to take from the representatives of the people 
the right of originating all taxes, however trifling in the individual 
case they might be. To such an extent did he carry his uncom- 
promising opposition to the exertion of arbitrary power, that, for 
some unusually bold words, the cry of “treason” was raised 
against him. In September, 1762, he drew up an address from 
the House of Representatives to Governor Bernard, in answer toa 
message from him informing them of his having enlarged the 
establishment of the Massachusetts sloop, on his own responsibili- 
ty, without first obtaining their consent. In it occurred these 
words: * It would be of little consequence to the people, whether 
they were subject to George or Lewis, the king of Great Britain 
or the French king, if both were arbitrary, as both would be, if 
both could levy taxes without Parliament.”? Notwithstanding 
this language of Mr. Otis was at once declared treasonable by the 
opposition, the address passed the House by a large majority, and 
was presented to the governor, Mr. Otis himself being one of the 
committee to whom this duty was delegated. The governor 
returned the address the afternoon of the same day, with a letter 
recommending earnestly that the objectionable passage should be 
expunged, and not entered upon the journals of the House. The 
words were accordingly expunged, and the message returned by 
the Speaker. During the ensuing recess of the House, Mr. Otis 


1 10 John Adams’s Works, 289-291. 2 Tudor, 120. 
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prepared, in his leisure moments, his famous pamphlet in “ Vindi- 
cation of the Conduct of the House of Representatives,’ + which John 
Adams eulogized in the highest terms ; representing it as the germ 
of the Declaration of Independence, and as containing substantial- 
ly the arguments of some of the most daring supporters of the Rights 
of Man.2 Mr. Otis, in his pamphlet, reviews with his accustomed 
energy the antagonistic positions of the House and the governor, 
and enters into an analysis of the meaning of the expressions used 
by him, maintains their actual inoffensiveness, justifies their use, 
and asserts his own loyalty in the most warm and explicit language. 
He advances in it the dogma, by no means even now generally 
acknowledged, that God made all men naturally equal ; that earthly 
pre-eminence is not innate; and that those who acquire it, hold it 
for the good of the people. But we would not attempt to analyze 
a treatise whose most novel teachings have become the almost 
unquestioned principles which underlie our republican form of 
government. 

Let us return, then, to his professional life, and trace its few re- 
maining incidents. John Adams says that Mr. Otis’s business, in 
1762, was “‘ very extensive and of the first importance,” and that 
the pamphlet, to which we have just referred, was “ the production 
of a few hurried hours, amidst the continual solicitations of a 
crowd of clients.’ * Before he became fairly and entirely engrossed 
by his political duties, his business as a lawyer was, undoubtedly, 
rather increased than diminished by his espousing the popular side. 

The importance of obtaining a verdict in the first instance from 
the jury, must, in those days, have been very great. Chief Justice 
Shaw has forcibly pointed out the reasons and the disadvantages 
of the course which counsel were forced to pursue in this respect. 
The Superior Court of Judicature in the province consisted of 
one chief justice and four judges ; three of whom made a quorum, 
but all of whom were expected to attend. “ All jury trials 
were in effect trials at bar, and were conducted in the presence 
of the full court, and not less than three were competent to 
preside at a jury trial. The necessary consequence of this prac- 
tice was, that the members of the court were not always unani- 


1 Published by Edes and Gill, Boston, 1762. 
2 10 John Adams’s Works, 298-312. 
3 10 John Adams’s Works, 310. 
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mous in their opinions upon the question of law which the case 
presented ; and this was the more likely to happen where they 
were compelled, by this course of proceeding, to form their opinion 
amid the hurry of a jury trial and without the aid of deliberate 
argument or reference to authorities. It not unfrequently hap. 
pened, therefore, that several different members of the court 
charged the jury, and gave them conflicting and contradictory 
opinions upon points of law; and, in summing up the case, often 
differed still more widely from each other in their views of the 
credibility and effect of evidence, in its application to the particular 
case. It followed, as almost a necessary consequence of this course 
of proceeding, that a verdict must be conclusive. How could it be 
possible to take exceptions to instructions in point of law, where 
those instructions were various, and perhaps contradictory? or, 
to object to a verdict for a misdirection, where, if the directions 
given by one judge were incorrect, their influence may have been 
counteracted by those of another, which were strictly conformable 
to law? When so decisive an importance was attributed to the 
verdict of a jury, and when a jury in effect had the power of con- 
trolling the court in matters of law, it is natural to believe that 
every exertion of the parties and counsel would be directed to 
the object of obtaining a verdict.” } 

It will be easily understood, then, how much, under such cir- 
cumstances, depended on the quickness and tact of an advocate, 
how much on his knowledge of human nature, how much on his 
eloquence, his address, and his power of successfully working on 
the feelings, passions, or prejudices of the twelve honest men 
before him. The heavier and more substantial powers, which 
might sway the reason of a bench of judges in the refined ar- 
gument of a delicate point of law, would have been of little avail 
before a provincial jury. It was for these brilliant and captivating 
powers, that Mr. Otis was celebrated. He hada taking way with 
him. His known sympathy with the people was one of the many 
things which, perhaps imperceptibly, influenced a jury, and led 
them to think that justice must be with the side on which they 
saw him arrayed. We do not wish to imply that Otis was not 4 
profound lawyer, or that he depended for his success on mere 
readiness of speech or on popular favor. The memoranda of 
his arguments, which have been preserved in Quincy’s Reports, — 


19 Pick. 569-570. 
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although scanty and imperfect notes of what were in most cases, 
probably, long and carefully prepared arguments, — show that he 
was capable of legal research, and was familiar with the law books 
then within the reach of an American lawyer. He must have had 
an unusual amount of legal learning to have been able to reach and 
to maintain the high position which it is universally acceded that 
he held at the Bar. The breadth of knowledge and great variety 
of attainments requisite to make a successful lawyer, in this coun- 
try, has always been much greater than in England. Practition- 
ers are not divided into classes, each with its separate province, 
out of which its members neither do nor are able to stray. This 
simplification of professional duties which makes practice easier for 
the lawyer, and at the same time secures more skilled labor for 
the client, has never obtained with us. 

Jeremiah Gridley pointed out this as early as 1758, in advising 
John Adams : — 


“A lawyer in this country must study common law, and civil law, 
and natural law, and admiralty law, and must do the duty of a counsellor, a 
lawyer, an attorney, a solicitor, and even of a scrivener; so that the diffi- 
culties of the profession are much greater here than in England.”? 


Our lawyers will recognize the similarity of their present posi- 
tion to that of their predecessors of a century ago. 

The Stamp Act was passed in February, 1765; the news of this 
hated measure reaching Boston in April.2_ Every thing was ina 
ferment. The minds of the people were occupied in devising 
plans, either successfully to set if at defiance or to procure its 
repeal. To bring about the latter result, Mr. Otis proposed a con- 
gress, composed of committees from the different colonial legisla- 
tures. This plan was unanimously adopted by the General Court, 
and a circular letter prepared, dated June 8. Nine colonies, 
accordingly, met in convention at New York Oct. 19, when 
three addresses or petitions for a repeal of the act, to king, lords, 
and commons, respectively, were drawn up and voted to be sent. 

The act was to go into operation on the first of November ; but 
although the stamps had arrived about the 20th of September, the 
distributor had been intimidated into a resignation of his office: 
no successor had been found, and no stamps were to be bought. 
There was a general determination among the people to use no 


12 John Adams’s Works, 46. 2 8 Hutchinson, 118. 
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stamps, so that for five or six weeks after the time for the Stamp 
Act to go into operation had passed, the courts of law were all 
closed. The judges were unwilling to transact business without 
stamps, under the expectation that the act would be repealed, when 
the consequences of its being continued in force were fully con- 
sidered. All their proceedings would in such case be invalidated. 
The hardship which this state of things worked can be easily 
imagined. The town of Boston took measures to abate the griey- 
ance, and, on the 18th of December, memorialized the governor 
and council to open the courts, appointing Messrs. Gridley, Otis, 
and John Adams to appear as counsel in support of it. Mr. Otis 
opened with tears in his eyes; but neither tears nor arguments 
were of avail, the governor and: council unanimously rejecting 
their prayer. Although the inferior courts began to transact busi- 
ness, yet, at the coming in of the Superior Court for the March 
term, 1766, the opinion of the Bar was taken, and, according to 
Governor Bernard,? all the lawyers, including Mr. Otis, were of 
opinion that business should not be proceeded with contrary to 
act of Parliament. One cause only was tried, which had been 
at issue before the Stamp Act, and the court was adjourned to the 
29th of April, only to be then adjourned again. A copy of the 
repeal of the Stamp Act arrived in Boston May 16, so that any 
further delay became unnecessary.* 

Mr. Otis’s name is found as counsel in cases reported by Mr. 
Quincy as late as the August term, 1767.5 This date does not in- 
dicate, by any means, the time when he was obliged to relinquish 
his practice and succumb to his horrible malady; neither do the 
cases included in that volume embrace any large proportion of 
the causes in which he would seem to have been engaged. 

* Otis,’ John Adams enters in his diary, in May, 1767, “by 
getting into the General Court, has lost his business.”’ ® 


1 Quincy, 216. 2 Thid. 

3 “Some of the lawyers who were warmly engaged in the cause of liberty ap- 
peared to acquiesce in the continuance of all actions in which they were concerned. 
Although the act should be repealed, there was no certainty that any acts contrary to 
it, which preceded the repeal, would be declared valid. Mr. Otis, indeed, who had at 
first joined with his brethren, being reproached for it, demanded in form the judgment 
of court in all actions in which he was concerned, but acquiesced in the denial.” 
8 Hutchinson’s Hist. Mass. 146. 

4 Quincy, 215-217. 5 Noble v. Smith, Quincy, 254. 

6 2 John Adams’s Works, 208. 
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Mr. Otis had always exhibited a most fiery and intractable 
spirit, had used violent and impulsive language, and had exposed 
himself to the charge of inconsistency of conduct; so much so 
as, at times, to render himself extremely unpopular. 

Mr. Otis took no pains to conceal his hatred and contempt for 
the crown officers and the party which they headed. Judge Peter 
Oliver reports him, in 1762, as having said in the representatives’ 
room that “ Take all the superior judges and every inferior judge 
in the province, and put them all together, and they would not 
make one-half of a common lawyer.’! He abused the judges 
constantly and openly to their very faces.?, Mr. Tudor narrates, that, 
“ Having cited Domat, in the course of some discussion, Governor 
Bernard inquired, Who he was. Otis answered, that ‘He was 
a very distinguished civilian, and not the less an authority for be- 
ing unknown to your Excellency.’”? This opposition, whether civil 
or uncivil in its method, was attributed by Mr. Otis’s political ene- 
mies to two causes. The first, his resentment at his father’s fail- 
ure of appointment to the Superior Bench, has been already 
adverted to; the second was insanity. Governors Bernard and 
Hutchinson, in their letters to the home government, represented 
him as insane. His pamphlet on the “ Rights of the British Colo- 
nies,” which grew out of the fears entertained in the latter part of 
the year 1763, that the navigation acts and acts of trade were to be 
strictly enforced, “ gave satisfaction to no party,” says Mr. Tudor.® 
“The book is full of wildness; . . . the man is mad,” said Lord 
Mansfield in the House of Lords, in February, 1766. Lord Mansfield 
would probably have stigmatized any assertions of the principles 
of freedom as the ravings of a maniac; but in this estimate of 
Mr. Otis’s mental condition, it is now certain that Lord Mansfield 
and his other detractors were unconsciously right. They hit the 
truth more nearly than they at all apprehended. Entries in John 
Adams’s diary from as early a date as February, 1763, down to the 
time when no doubt could be felt as to his insanity, testify to an 
extravagance of behavior, a looseness of speech, and a violence of 
temper, which can be accounted for only by the charitable explana- 
tion of his mental unsoundness.® His political course was, it must 


1 2 John Adams’s Works, 134. 2 Thid. 3 Life of Otis, 36. 
4 Quincy, 442. 5 Life of Otis, 172. 
6 2 John Adams’s Works, 142, 148, 219, 220, 224, 260, 261, 263, 266, 270, 290, 
299-801. 
VOL. UI. 43 
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be said, inconsistent, and at times he appeared to waver, and rather 
fall away from the cause of the people which he had so frankly 
espoused and so nobly battled for. He even seemed, on two 
marked occasions, to have gone over and voluntarily surrendered 
himself up to his ancient enemy, Governor Hutchinson. No insan- 
ity was pleaded in his behalf in one of these instances at least, and 
his supposed defection was greeted with a torrent of popular 
odium.! His great influence in the House of Representatives, and 
the weight which his voice carried with the people of Boston and of 
the province, had been fully recognized and justly dreaded by Gov- 
ernor Hutchinson. But in no manner could the latter have paida 
higher tribute to the magnificent powers of Mr. Otis than when, in 
1771, he built hopes on Mr. Otis*s transient support of the gov- 
ernment of the province in the matter of the authority of the 
governor to remove the sitting of the House from Boston to Cam- 
bridge. This was during a brief period when Mr. Otis was sup- 
posed to have recovered his mind. “ Mr. Otis,’’ says Governor 
Hutchinson, — and how different is this from his usual tone re- 
garding him, — “ Mr. Otis, in his calm moments, had always dis- 
avowed any design of a general revolt, or of attaining to a state 
of independency. He was also evidently dissatisfied with the 
great influence which Mr. Adams had obtained; and there was a 
prospect of his being serviceable in preventing the opposition from 
going to that extreme which some of them then most evidently 
intended ; but the unhappy state of his mind soon rendered him 
of no importance.”? It is hard, as it must needs be in many 
cases, to determine the exact time when Mr. Otis became insane, 
or to trace his insanity to a definite source. The immediate cause, 
according to the once commonly received supposition, and also it 
would seem, in Mr. Otis’s own estimation, was as follows: Ow- 
ing to the great mental strain to which he had been for many 
years subjected, consequent upon his active participation in an in- 
cessant and heated political contest, his constitutional violence of 
temper had been aggravated to an extreme which would hardly 
admit of any check. Naturally talkative and sociable, he grew 
imprudent, boisterous, and rude: behaving, at times, in a manner 
calculated to give great offence to his most intimate friends. This 


1 Tudor, 170, 171; 2 John Adams’s Works, 141, note. 
2 8 Hist. of Mass. 839, 840. 3 10 John Adams’s Works, 290. 
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was exceptional, however; his intercourse with others being gen- 
erally governed by the principles which directed the actions of 
those in the same high social position with himself. Being then 
in a condition where the slightest affront was very sure to assume 
an exaggerated importance in his eyes, he learned that his conduct 
had been represented as treasonable by Governor Bernard and the 
royal commissioners in their official letters to England, and that 
his transportation to England to undergo trial on such a charge 
had been recommended by his enemies here. 

On the 4th of September, 1769, he accordingly advertised these 
commissioners of customs in the Boston Gazette, charging them 
with having falsely accused him, eagerly asserting his own loy- 
alty, and branding them as cowards and liars. The next evening, 
mecting one of these commissioners, John Robinson, at the British 
Coffee-house on State Street, Mr. Otis soon fell out with him, when 
Robinson struck him with a cane. Mr. Otis struck back with his 
cane. A general affray was the result. The lights were put out, 
and Mr. Otis was overpowered and badly beaten by Robinson and 
his comrades: being left alone in their hands with no other support 
than that of a young man, who, passing by, came to his assistance. 
Mr. Otis was carried home bleeding, and, on surgical examination, 
was found to have received a deep wound on the head. The in- 
dignant people of Boston, in the heat of the moment, called this 
attack on their favorite an attempt at assassination. That it was 
not such a base deed, however, soon became clear. It seems, like- 
wise, equally certain that this wound was not the principal cause 
of Mr. Otis’s insanity. A letter has recently been produced from 
his brother, Mr. Samuel A. Otis, to their father, ** containing evi- 
dence of the existence of a tendency to insanity in the younger 
Otis, which manifested itself at an early period of his life;” tes- 
timony which has been regarded “ as sufficient to refute the received 
notion that the violence inflicted on him in State Street was the 
occasion of the sad mental eclipse under which he suffered towards 
the close of his life.’?? 

Mr. Otis brought an action against Mr. Robinson, to recover 
damages for this assault. It took two days to try the case: the 
25th and 26th of July, 1771; and on the 27th the jury returned a 
verdict in Mr. Otis’s favor for two thousand pounds sterling, dam- 
ages and costs. Being dissatisfied with this verdict, Mr. Otis 


1 Mass. Hist. Soc. Proceedings, 1858-1860, p. 53. 
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entered an appeal. Mr. Robinson had left the country, having 
first given bonds to answer to the suit; and on the filing among 
the records of the Superior Court of a written apology by his attor- 
ney, Mr. Otis, in August term, 1772, released the damages, stipu- 
lating, however, that Mr. Robinson should pay the costs, together 
with the fees of Mr. Otis’s counsel (who had attended to the case 
for three years, and were to receive thirty pounds each for their 
services), and his doctors’ bills.! 

By the advice of his physician, he retired for a while into the 
country: living part of the time at Nantasket, then at his father’s 
house at Barnstable, and during the last few years of his life 
principally at Andover. During his lucid intervals, and at such 
times as his malady presented itself in a somewhat milder form, 
he was still to be seen in his old familiar haunts, at his office, at 
the club, in the courts, and on the streets; and often was the same 
rational, social person as ever. It is exceedingly painful tu read 
how he was unwisely and unkindly permitted to frequent the courts 
when really out of his head, and to display in the scenes of his 
former greatness his complete mental wreck: to the gibes of his 
enemies, the laughter of the indifferent, and the profound grief 
of his friends.” 

But a veil should be drawn over these scenes, and something of 
the sanctity of the grave should be wrapped around this period 
of his life-in-death. 

Upon representation to the Probate Court that he was non com- 
pos mentis, his brother, Mr. 8. A. Otis, was, in December, 1771, ap- 
pointed his guardian; but it appearing in the following spring 
that he was restored to his right mind, he was released from guar- 
dianship April 24, 1772.8 This restoration was only tempo- 
rary. Mr. 8S. A. Otis, of Boston, filed his bond May 9, 1777, as 
guardian of Mr. Otis, “ who is adjudged by the Inquisition of the 
Selectmen of the said town to be a person non compos.” * Mr. 8. 
A. Otis’s guardian’s account, which was allowed Jan. 14, 1783, 
runs back however as far as 1773. In the year 1782, he was 
thought again to have recovered. He returned to Boston, mingled 
as before in society, and even tried a case in the Court of Common 


1 Tudor, 359-366, 503-506 ; 2 John Adams’s Works, 289. 

2 Tudor, 475-481; 1 Thomas’s History of Printing, 476; 2 Dealings with the 
Dead, 354. 

3 71 Suffolk Probate Records, 158. 4 76 ibid. 4. 
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Pleas. As before, he could not long endure the excitement of 
a return to active life, and soon relapsed again.’ His will, which 
is short, and contains very slight trace of any mental oddity, is 
dated March 31,1783. It was admitted to probate in the follow- 
ing June: two of the subscribing witnesses making oath ‘ that 
when he so did he was of sound disposing mind and memory ac- 
cording to their best discerning.” * He was struck by lightning 
at Andover, May 23, 1783, and instantly killed? Although 
fifty-eight years old at the time of his death, his professional life 
covered, as has been seen, only about twenty years. This period, 
brief as it was, nevertheless sufficed to make him famous as 
an American lawyer, to secure for him an honorable, and in this 
country exceptional, rank as a scholar and author, and to inscribe 
his name among the first on the roll of American patriots. He 
had, to be sure, many faults, — faults which, we must bear in mind, 
if not caused, were at least intensified and brought into stronger 
relief by the demon of insanity, which dogged him through life. 
He was naturally quick and elastic in his motions; his apprehen- 
sion was as quick as his temper. He had a way of twitching his 
muscles about in thinking.* He was very easily irritated and 


bitter in his speech when aroused ; and perhaps he yielded too much 
to his prejudices. 

But with all his failings he was a noble man, and his professional 
career is one well worth the emulation of the lawyers of our day. 
It is a career upon which we can look back with pride and satis- 
faction, either as men, Americans, or lawyers. 


1 Tudor, 481-483. 


2 82 Suffolk Probate Records, 200; Quincy, 119; Tudor, 482, 483. 
3 Tudor, 485. 
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OF THE JURISDICTION OF ADMIRALTY OVER CON- 
TRACTS OF MARINE INSURANCE. 


MARINE insurance concerns vessels, their ownership and naviga- 
tion; cargoes, charter-parties, contracts of affreightment, profits 
and commissions on goods transported by water ; carriage of passen- 
gers, damage by the perils of the seas, fire, and collision ; hypothe- 
cations, salvage, wages, and provisions; average, contributions, 
and jettisons ; questions of prize, and all other maritime matters: 
and exclusively so, unless in some exceptional case, as the protec- 
tion of cargo landed at a port of necessity, when the policy covers 
it, though on land. 

All these are maritime matters, within the jurisdiction of a 
maritime court, and it would seem to be a corollary, that a con- 
tract, relating to them exclusively, should be maritime, and 
governed by the same laws, and subject to the same jurisdiction. 

On the Continent of Europe, the jurisdiction of maritime courts, 
over contracts of marine insurance, has never been questioned, 
and is constantly exercised. In Scotland, suits on policies are 
frequently, if not usually, brought before the Court of Admiralty, 
and in the appeals to the House of Lords, taken in many cases, no 
question has been raised as to the jurisdiction. In England, the 
cognizance of policies of insurance was formerly claimed by the 
Court of Admiralty, and it may be considered as an open question, 
so far as the written law shows, whether that court would not now 
entertain a suit on a policy. There is no case reported in which 
the question has been decided or discussed; though it seems to 
have been taken for granted that the English Admiralty would not 
entertain the jurisdiction. 

So far as foreign practice and authorities are entitled to respect, 
there can be no doubt that marine insurance is considered to be a 
maritime contract, and a proper subject for the cognizance of a 
court vested with jurisdiction over maritime causes. It might, 
therefore, have been anticipated, that when the question came be- 
fore the admiralty courts of the United States, vested with juris- 
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diction over all maritime cases, the decision would be in favor of 
the jurisdiction. 

. This does not seem to have happened for more than twenty 
years after the adoption of the Constitution. As the courts of 
common law also exercise jurisdiction over contracts of insurance, 
and as the plaintiffs in suits thereon would naturally prefer not to 
waive the benefit of a trial by jury, and of a trial in their own 
courts, and as the lawyers of that day were brought up according 
to and by the common law, this is not surprising. No case is 
found, in the reports of any of the courts of the United States, of 
an action in the Admiralty, on a policy of insurance, until the 
year 1815, nor on a charter-party, nor for freight, till much later. 

At the October term of the Circuit Court for the District of 
Massachusetts, in the year 1815, the question was first presented 
by a libel on a policy of insurance. A plea to the jurisdiction 
was interposed, and the result was the opinion of Judge Story, in 
the case of De Lovio v. Boit2 

This celebrated opinion amounts as nearly to a demonstration 
of the positions sought to be maintained as the nature of the case 
would admit. It never has been answered, or attempted to be, 
though, occasionally, doubts have been expressed, and intimations 
made, that it might not be followed to its full extent. 

It rests on a few simple propositions : — 

First. That the English Court of Admiralty, as well as all 
other maritime courts, has exercised jurisdiction over maritime 
contracts. 

Second. That marine insurance is, and has always been held to 
be, a maritime contract. 

Third. That the Constitution of the United States authorizes 
the establishment of courts to exercise jurisdiction over all admi- 
ralty and maritime cases. 

Fourth. That Congress has established courts to exercise such 
jurisdiction, concurrently with courts of common law, and that 
consequently these courts have jurisdiction over contracts of 
marine insurance. 

The argument, drawn from the practical jurisdiction of the Eng- 
lish Admiralty at the time of the Revolution, was fully considered 


1 See The Spartan, Ware, 149, decided in 1829; The Volunteer, 1 Sumn. 580, in 
1834, and 6 How. 844, in 1848. 
2 2 Gall. 398. ’ 
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and answered, and the conclusion arrived at, which has been so 

many times subsequently affirmed by the Supreme Court, that it 
must be considered an axiom, that the jurisdiction exercised by 
the English court at that time, affords no rule or precedent for the 
exercise of the admiralty jurisdiction vested in the courts of the 
United States. 

After the plea to the jurisdiction was overruled, in De Lovio y. 
Boit, no appeal was claimed, and the parties proceeded to take 
evidence. The libellant appears not to have succeeded in proving 
his case, as in May, 1817, the libel was dismissed with costs for 
the respondent. 

How this decision was received at the time is not now known. 
As the Supreme Court was then constituted, it is probable that the 
jurisdiction would have been maintained on appeal. Mr. Chief 
Justice Marshall affirmed, in the case of The Little Charles, in 
1819, that “ The courts of the United States have never doubted 
their right to proceed under their general powers as courts of ad- 
miralty, where they are not restrained from the use of these powers 
by statute,’ and such appears to have been the opinion of the 
court at the time, according to Judge Story. The occurrence of 
differences of opinion as to the extent of the admiralty jurisdic- 
tion is of much later date. It first appears pre-eminently in 
Ramsay v. Allegre, in 1827, in the dissenting opinion of Mr. Jus- 
tice Johnson, with whom have concurred, at different times, Mr. 
Justice Baldwin and Mr. Justice Daniel, and others to a less ex- 
tent ; but the majority of the court have uniformly held that the 
practical jurisdiction of the English Admiralty affords no rule for 
the jurisdiction vested in the courts of the United States by the 
Constitution and by Congress. 

In 1822, another libel on a policy of insurance came before the 
Circuit Court for the Massachusetts District, Peele v. Merchants’ 
Insurance Company.2 The respondents appeared under protest to 
the jurisdiction, but did not argue the question, intending to do so 
on appeal. 

A decision on the merits was in favor of the libellants, and the 
respondents claimed an appeal to the Supreme Court. The usual 
bond was given for prosecuting the appeal, and the cause disap- 
peared from the docket, and does not again appear in the Reports. 
It was not argued before the Supreme Court. 


1 2 Brock. 880. 2 3 Mason, 22. 
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In 1842, a libel on a policy of insurance was brought in the 
same district. Hale v. Washington Ins. Co... Mr. B. R. Curtis, 
subsequently a Justice of the Supreme Court, appeared for the 
respondents. No exception was taken to the jurisdiction, and the 
cause was argued and decided on the merits. Mr. Justice Story 
repeated his deliberate adherence to the doctrine of De Lovio 
y. Boit. He also stated that Peele v. Merchants’ Ins. Co. went off 
without any decision in the Supreme Court; his belief that Mr. 
Chief Justice Marshall and Mr. Justice Washington would have 
sustained the jurisdiction ; and that he had no reason to believe 
that a majority of the court were opposed to it. 

No libel on a policy of insurance came before the court while 
Mr. Justice Woodbury, the immediate successor of Mr. Justice 
Story, was on the bench; but it is evident that he was prepared 
to sustain the jurisdiction. In Dean vy. Bates? speaking of the 
admiralty jurisdiction, he said, “If that matter had been... 
for the recovery on some contract of admitted admiralty jurisdic- 
tion, such as to pay a ransom or an insurance, the District Court, 
by having jurisdiction in all civil cases of an admiralty character 
under the Act of 1789, could clearly sustain this libel.” 

In the case of Younger v. Gloucester Ins. Co.,3 Judge Sprague 
held, “* The jurisdiction of the admiralty over policies of insurance 
to be the settled law and practice of this court.’ In the same case, 
on appeal,t Mr. Justice Curtis, declined to consider the question as 
open in the first circuit. It will be remembered that he was coun- 
sel for the insurers in Hale vy. Washington Ins. Co., and that no 
question was raised as to the jurisdiction, and also that he declined 
to argue against the jurisdiction in Rae vy. Cutler. 

In the case of The Spartan, the learned Judge, speaking of 
the decision in De Lovio v. Boit, says, “1 concur most fully in 
the doctrine maintained in that very learned and masterly opin- 
ion.” 

In the text-books on admiralty practice and jurisdiction, the 
jurisdiction of the court over contracts of insurance is generally 
asserted. See Dunlap’s Adm. Pr. 43; Benedict, 8, 50, 147. On 
page 166, he says, “‘ The contract of insurance against the perils 


1 2 Story, 176. 22 Wood. & M. 88. 
31 Sprague, 243. 42 Curtis, 322. 
5 Ware, 152. 
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of the seas is one that was suggested by and sprang from the hazards 
peculiar to ships and vessels in the pursuit of maritime commerce, 
In like manner the rights, duties, and liabilities, which are its 
characteristics, have always been regulated by the maritime lay, 
It has always and everywhere been considered a maritime con- 
tract, and nowhere out of England has it ever been excluded 
from the admiralty jurisdiction. And in all the grants of jurisdic. 
tion, even in England, it is specially mentioned as a matter of 
admiralty jurisdiction.” 

Judge Conkling remarks (vol. 1, page 13): ‘ The precise ques- 
tion, whether it (the jurisdiction) extends to contracts of marine 
insurance, remains yet to be definitively settled by the Supreme 
Court. But these contracts, relating as they do purely to mari- 
time pursuits, and being eminently conducive, if indeed they are 
not to be regarded as indispensable, to the successful prosecution 
of navigation and commerce, it is not easy to perceive upon what 
ground they can consistently be excepted from the principles already 
established by that court.’ 

In the decisions of the Supreme Court, and of the other courts 
of the United States, no other reference has been found to the con- 
tract of insurance as a matter of admiralty jurisdiction, except 
in Taylor vy. Carryl where Mr. Chief Justice Taney expressed 
doubt upon the subject which had not been presented, or referred 
to in the argument, and which he had evidently not examined. 

Considering the authorities apart from the repeated decisions 
of the Supreme Court, that the admiralty jurisdiction of the Dis- 
trict Court extends over all maritime contracts, and the universal 
admission that marine insurance is a maritime contract, we have 
this express authority in favor of the jurisdiction : — 

Three deliberate decisions of Mr. Justice Story, in point, from 
one of which an appeal was taken to the Supreme Court. The 
opinion of Mr. Justice Woodbury, that insurance is clearly a con- 
tract within the admiralty jurisdiction. The fact that Mr. Justice 
Curtis sustained the jurisdiction as a settled practice in the first 
circuit, and, as counsel, took no exception to it. The statement by 
Mr. Justice Story, of his belief that if the appeal before mentioned 


1 See also note 1 Kent’s Com. 370, in which “insurance ” is mentioned as a matter 
of admiralty jurisdiction. 
220 How. 585. 
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had been prosecuted, the jurisdiction would have been maintained 
by the Supreme Court. The decisions of Judge Sprague, Judge 
Ware, and Judge Lowell, of the District Court, and the opinions 
of Mr. Dunlap, Mr. Benedict, and Judge Conkling. 

Against these, is only the doubt of Mr. Chief Justice Taney, 
above referred to, which does not amount even to a dictum. 

The weight of authority is decidedly in favor of the jurisdiction ; 
indeed, there is an utter absence of authority against it, even in 
England. There is no case on record known, in which the Court 
of Admiralty has refused to entertain jurisdiction over the sub- 
ject, or in which the courts of common law have prohibited it. 
In all admiralty commissions, insurance is mentioned as a matter 
over which jurisdiction is to be exercised; and in Scotland, the 
Court of Admiralty, under a similar commission constantly enter- 
tains such jurisdiction. 

All that can be said about the exercise of the jurisdiction by the 
English court is, that, practically, it has not been resorted to. 
Certainly this is no argument against such exercise in the courts 
of another nation, having jurisdiction over all maritime contracts, 
which has been resorted to and exercised for more than fifty years 
in matters of insurance. 

The Supreme Court has definitively established the rule that 
the admiralty jurisdiction is not limited to those cases over which the 
English court practically exercised jurisdiction at the time of the 
Revolution, and has declared that it extends to all maritime cases, 
when not restrained by statute. The only question then is, whether 
or not marine insurance is a contract concerning matters of navi- 
gation, trade, commerce, &c.; or, in other words, a maritime con- 
tract. 

There can be only one answer; and the jurisdiction follows of 
course, if there is any regard due to reason, consistency, and set- 
tled practice. 

It has been suggested that the question of admiralty jurisdiction 
is in a measure historical, and to be determined by the practice 
of the colonial courts of admiralty ; and that this was what was con- 
templated by the framers of the Constitution. 

If there had been a known, uniform, and established practice in 
the thirteen colonies, this suggestion might deserve consideration. 
It is not known that there was any such practice, and probably it 
varied in the court of each colony. It is known, however, that 
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the commissions by which these courts were created, conferred juris- 
diction in the broadest terms. See one quoted in 2 Gallison, page 
470, note, and several in the records of the Vice-Admiralty Court 
of Massachusetts. 

It seems more probable that the framers of the Constitution in- 
tended to create a Judiciary which might exercise jurisdiction over 
all maritime causes, leaving Congress to define or limit its exercise 
as deemed expedient, and that Congress thought proper to vest 
it in the district courts without limitation, only saving to suitors 
the right to resort to the courts of common law in matters over 
which they could exercise jurisdiction. 

It has been held that the grant of jurisdiction, in the Constitu- 
tion and statute, is not to be limited by the practical jurisdiction 
of the English Admiralty, for one reason,— because such a con- 
struction would add words of limitation to the general words used 
in the Constitution. The same objection would exist against the 
application of a rule derived from the practice of the colonial 
courts. 

If, however, this rule were adopted, it would not, so far as 
known, limit the jurisdiction. In Massachusetts, under the first 
charter, admiralty jurisdiction was not reserved to the crown, but 
was vested in the Court of Assistants. In Ancient Charters 
(App. 716), will be found a code regulating the rights and duties 
of mariners, owners, masters, freighters, contributors, &c. ; and 
the last article of the chapter provides that “all cases of admi- 
ralty shall be heard and determined by the Court of Assistants 

. without jury, unless the court shall see cause to the contrary. 
Provided, always, this act shall not be interpreted to obstruct the 
just plea of any mariner or merchant impleading any person in 
any other court, upon any matter or cause that depends upon con- 
tract, covenant, or other matter of common equity, in maritime 
affairs.” In other words, the Court of Assistants was vested with 
admiralty jurisdiction over all maritime cases of contract, cove- 
nant, or other matter of equity, reserving to the courts of common 
law concurrent jurisdiction, as is done by the Judiciary Act. 

What the practice was under this law is not known. When the 
second charter was granted, in 1691, admiralty jurisdiction was 
reserved to the crown, and was exercised by judges appointed 
by it. 

Until lately, little was known as to the practice of the vice- 


] 
i 


adi 
rec 
Ste 
pri 
to 
of 
un 
| of 
be 
cle 
ar 
ex 
su 
of 
fo 
cl 
d 
by 
it 
n 
fi 
fi 
7 


OVER CONTRACTS OF MARINE INSURANCE. 673 


admiralty courts of Massachusetts. Only one volume of its 
records, not half filled, was to be found in the office of the United 
States District Court: the cases in which relate to matters of 
prize and revenue and wages. The other volumes were supposed 
to have been taken to Halifax, at the time of the evacuation 
of Boston, and to have been lost or destroyed. Lately, two vol- 
umes have come to light, and have been deposited in the library 
of the Boston Athenzum: they are the second and third volumes, 
beginning in 1718. The first is still missing. The one in the 
clerk’s office, the fourth, extends from 1740 to 1744; and the rest 
are also missing. 

An examination of these two volumes discloses that the court 
exercised jurisdiction over all maritime cases. Besides numerous 
suits for wages, and liberations, and assaults, they contain records 
of over fifty cases of libels on maritime contracts. There may be 
found libels for contribution, both in rem and in personam; on 
charter-parties, on contracts of affreightment for freight, for non- 
delivery or damage to goods; between owners for an account; 
by masters in rem for wages and disbursements ; against a mate for 
non-performance of his contract; for surveys, condemnations, and 
sales; of material-men, for supplies in home port in rem; against 
mate, for error in making a bill of lading; by builder of a ship, for 
its price in rem, after it had been delivered; by passengers, and 
various other cases. In one case, a consignee sued a master for 
non-delivery: he answered that the goods were thrown overboard 
for the common safety ; the court found that the jettison was justi- 
fiable, and sent the case to commissioners to adjust the average. 
The case is like that of Dupont v. Vance, except that there, the 
libel was in rem, here, it was in personam. 

Another case resembles Taylor vy. Carryl.2 It was a suit in rem 
by an assignee of a master and mate, for wages, &c. The libel 
alleged that the vessel had been attached by a creditor at common 
law. The court ordered the marshal to take possession and sell ; 
and, after satisfying the claim of the libellant, to pay the residue 
into the registry, to answer the claim of the attaching creditors. 
In Taylor vy. Carryl, a divided court held that an attachment at 
common law could not be so subjected to a maritime lien. 

If a similar jurisdiction was exercised in the admiralty courts 


1 19 How. 162. 2 20 How. 583. 
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of the other colonies, there would be no doubt as to what the 
framers of the Constitution had in mind; but this can only be 
learned from an examination of their records, if any are in exist- 
ence, which is not known. 

There is one case reported in Pennsylvania, — Talbot's case 
which shows that the Court of Admiralty of that province exercised 
jurisdiction over all maritime cases. 

An Act of Assembly gave the judge of admiralty cognizance of 
all suits of maritime jurisdiction not cognizable at common law. 
Literally construed, this would have limited the jurisdiction to 
matters of prize. But the Supreme Court held that it could not 
have been so intended, and that the true construction was, that the 
jurisdiction embraced all suits of.a maritime nature not properly 
cognizable at common law, and, consequently, all those properly 
of maritime jurisdiction over which the common law had usurped 
or otherwise obtained jurisdiction: thus extending the jurisdiction 
to the largest limit ever claimed for it. 

It appears from the “ Federalist,” that, in the convention, no dis- 
position was shown to deny the National Judiciary the cognizance 


of maritime cases; and it does not appear that any objection was 
made to this grant in the State conventions which adopted the 
Constitution? 


If the jurisdiction, known to have been exercised by the admi- 
ralty courts before the Revolution, is to be taken as the rule, it 
must be admitted that every case which can properly be defined 
as maritime, is a proper subject for the jurisdiction of the United 
States District Court; and, of course, marine insurance. 

It will be found, on examining these records, that no objection 
was made to the extensive jurisdiction exercised. It seems to 
have been considered as a matter about which there could be no 
doubt. In one case only was there a plea to the jurisdiction. A 
master sued in rem in the home port for wages and disbursements. 
Such a plea was interposed and overruled. 

The jurisdiction claimed by Judge Story, Judge Ware, and oth- 
ers, for the admiralty courts of the United States, is not something 
new and before unknown, but is no more extensive than that exer- 
cised by the colonial courts. 

The extension of the admiralty jurisdiction by Parliament, so 


1 2 Dall. 94. 2 See Elliott’s Debates. 
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much complained of before the Revolution, related exclusively to 
revenue cases. 

An argument in favor of a general jurisdiction of the United 
States courts in admiralty, may be drawn from the power vested 
in Congress to regulate commerce. 

By virtue of this, Congress may legislate on all commercial mat- 
ters; it may enact a code of commerce, regulating all affairs of 
navigation, affreightments, averages, marine insurances, and other 
maritime matters, and has exercised this power to some extent in 
those acts which limit the liability of ship-owners, provide for the 
registration of ships, regulate the carriage of passengers, &c. 

It would seem that the jurisdiction of the maritime courts of 
the United States should be co-extensive, and should embrace all 
commercial and maritime matters which Congress has the power 
to regulate. The remedies afforded by the United States courts 
of common law and equity are not adapted to all maritime 
cases, especially where a lien exists; and as their jurisdiction gen- 
erally depends on the residence of the parties, it is doubtful 
whether they could exercise it in all cases; and there might be the 
anomaly of a government with power to make laws and no tri- 
bunals to administer them, and this without remedy, for Congress 
has vested in the courts it created all the admiralty jurisdiction 
which the Constitution authorized it to confer. The power is ex- 
hausted, and if the United States courts have not jurisdiction 
over all maritime cases, they cannot acquire it, except by an 
amendment of the Constitution. If this were attempted, it would 
be difficult to find words sufficient to create a more ample jurisdic- 
tion than those used in the Constitution and consequent act of 
Congress. 

If these courts have not jurisdiction over all maritime contracts 
and cases, it is not for want of law, but by reason of judicial 
construction and legislation, limiting the general terms used in the 
law. 

But it may be said that, in Cutler v. Rae, the Supreme Court 
decided that general average is not a matter of admiralty jurisdic- 
tion, and that, a fortiori, a contract of insurance cannot be. 

If the contract, or quasi contract, of general average is not 
within the jurisdiction, it does not necessarily follow that an 


1 7 How. 729. 
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express contract of insurance is not; but if it is so held, then the 
question arises as to what the court decided in Cuéler v. Rae, and 
whether that decision is now of authority. 

On examining the opinion, it is plain that the general jurisdiction 
over averages was not even considered. The points raised and 
discussed, and authorities referred to in the argument submitted 
in favor of the jurisdiction,' are not alluded to. 

The only point decided is, that the maritime law does not imply 
a promise from the owner of goods liable to a contribution to pay 
his proportion ; a necessary inference being, that if the owner had 
expressly promised to pay, an action would be sustained, as it was 
not denied that a suit ix rem would be within the jurisdiction. 

The general jurisdiction over averages was not considered, and 
this decision can have no bearing where the suit is on an express 
contract, as on a policy of insurance; and so Cutler v. Rae affords 
no ground of objection. But supposing it did, the question re- 
mains, — to what respect is that decision entitled ? 

The point decided, as already stated, is, that where goods liable 
to contribution are delivered to the owner, he cannot be sued in 
the admiralty, not because the matter is not of a maritime nature, 
but because the promise to pay is implied; or, in other words, that 
if goods subject to a maritime lien are delivered, not only the lien 
is lost, but there is no remedy in the admiralty in personam to 
recover the debt. 

To state this proposition is enough to refute it. It contradicts 
the rule that the jurisdiction depends upon the subject-matter, not 
upon whether the action is in rem or in personam. It asserts that 
the court cannot entertain a suit founded upon a subject peculiarly 
within its jurisdiction, unless the obligation of the defendant 
rests upon an express promise. According to it, if a ship-owner 
delivers goods to a consignee, or a salvor to an owner, without 
taking an express promise to pay freight or salvage, there is no 
relief to be had in a court of admiralty; for the maritime law, 
which gives the lien, does not imply a promise to pay if the lien is 
waived. An action might be maintained on a charter-party, 
because it contains a promise to pay, but not against a consignee 


for goods accepted, because his agreement to pay freight is im- 
plied. 


1 See 8 How. App. 
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From the dissenting opinion of Mr. Justice Wayne, and his 
statement in the Appendix to 8 Howard, it appears that the case 
was not thoroughly considered; that the printed argument in 
favor of the jurisdiction was not before all of the court, and was 
not alluded to in conference; that the decision was made by a 
divided court, Mr. Justice Catron not giving an opinion because he 
was “not satisfied either way ;” “ that the remaining eight judges 
were at first equally divided, and that it was finally disposed of 
rather from acquiescence in what was thought to be English au- 
thority against the jurisdiction, than from a close and searching 
scrutiny into the practice and jurisdiction of courts of admiralty.” 

If the argument in favor of the jurisdiction had been read, the 
court would have learned that the English admiralty, on whose 
supposed practice the decision was based, had, in several cases, 
entertained jurisdiction over averages.! 

As might be expected, this decision has not been very respect- 
fully considered by the profession. Mr. Justice Wayne said, if the 
case were presented in his circuit, he should consider the question 
open and hear an argument.? 

In Dike v. The St. Joseph,? Mr. Justice McLean says, “* The de- 
cision in the case of Cutler v. Rae was by a divided court, and it 
has not been satisfactory to the profession; nor was it a decision 
in accordance with the prior decisions of the Supreme Court.” 

It has been supposed that this decision excluded all claims for 
average, whether in rem or in personam, from the jurisdiction ;* 
but in Dupont de Nemours v. Vance, it was decided that a suit in 
rem might be entertained. This virtually overrules Cuéler v. Rae, 
because of the axiom that the jurisdiction does not depend upon 
the form of action, but upon the subject-matter.® 

In a suit to recover a general average, whether in rem or in per- 
sonam, the subject-matter is the liability of the res, or its owner, 
to pay a marine contribution. If either is a matter of admiralty 
jurisdiction, both must be. 

The final blow to the authority of Cutler v. Rae was given by 
Mr. Chief Justice Taney, who delivered the opinion in that case, 
in a dissenting opinion given in Taylor v. Carryl.’ In this able 


1 See 8 How. 624. 2 7 How. 734. 
3 6 McLean, 663. 4 See The Mazurka, 2 Curtis, 72. 
5 19 How. 162. 6 6 How. 892. 
7 20 How. 5838. 
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opinion, he admits that the extent of the admiralty jurisdiction ig 
correctly stated in the note to 1 Kent’s Com. 370, except in one 
respect ; and among the subjects there mentioned, are “ averages, 
contributions, and jettisons,’ without reference to the form of 
action. 

The elementary writers treat this decision with as little respect 
as the Justices of the Supreme Court. See 1 Parsons on Maritime 
Law, Ist ed. page 334, and vol. 2d, note to page 511; Benedict Adm. 
Jr. 111, 167, and note; note to 1 Kent, 370. And, as has been 
shown, suits to recover averages, both in rem and in personam, 
were entertained by the Vice-Admiralty Court before the Revolu- 
tion. 

The case of Cutler v. Rae must be considered as overruled and 
of no authority, and would afford no reason for denying the juris- 
diction of the admiralty over contracts of marine insurance, if they 
were identical with averages. 

There is, then, no authority against the exercise of jurisdiction 

over insurances entitled to consideration to be found in the books, 
and certainly none in the practice of the courts, so far as they 
have been resorted to. In every reported case, the jurisdiction has 
been maintained. 
' The Constitution and the Judiciary Act declare and provide that 
the jurisdiction of the courts of the United States shall extend to 
all admiralty and maritime cases: the Supreme Court has decided 
that these words are to be construed literally, and not by the prac- 
tical jurisdiction of the English admiralty; the records of the 
colonial admiralty courts show that they exercised the largest 
jurisdiction over maritime contracts and cases. 

If, then, marine insurance is a maritime contract, it is a proper 
subject of admiralty jurisdiction ; and as to that “all jurists and 
civilians agree that in this appellation are included, among other 
things, . . . contracts and quasi contracts respecting averages, 
contributions, and jettisons, and policies of insurance.” ! 


1 The case of Rae v. Cutler is a singular instance of what is sometimes called the 
uncertainty of the law. Rae owned a ship, which was voluntarily stranded and 
totally lost. He filed a libel against an owner of the cargo for a contribution. The 
respondent denied his liability, on the ground that the vessel was lost. The case was 
heard in the District Court on the merits, and a decree rendered for the libellant, 
which was affirmed in the Circuit Court, and an appeal taken to the Supreme Court. 
The case was argued on the merits by Mr. F. C. Loring, for the libellant, and Messrs. 
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Fletcher and Curtis, for the respondents. The court then ordered an argument on the 
jurisdiction. One in support of it was submitted by Mr. Loring. The counsel for 
the respondents declined to submit one against it. Afterwards, a decree was entered 
dismissing the case for want of jurisdiction. Rae then brought a suit at law in the 
Supreme Court of Massachusetts, and the case was argued on the merits before the 
full court. No opinion was given, but judgment was rendered for the defendants, as 
was understood at the time, on the ground that the total loss of the ship prevented a 
claim for contribution. Lately, the same court has decided that it does not; 4 Allen 
192. Thus Mr. Rae lost his case in two courts, each of which has reversed the 
grounds of the decision it made against him. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM. 
BER AND DECEMBER, 1868, AND JANUARY, FEBRUARY, 
MARCH, AND APRIL, 1869. 


AcTION. 

Tue plaintiff, in common with other inhabitants of a district, enjoyed a custom- 
ary right to have water from a certain spout. The defendant, being the owner of 
the land through which came the stream supplying the spout, on various oc- 
casions prevented suflicient water reaching the spout to supply the inhabitants, 
The plaintiff, however, had never suffered any actual inconvenience. Held, 
nevertheless, that the plaintiff could maintain an action for diverting the water, on 
the ground that the defendant’s acts might furnish evidence in derogation of his 
rights. Harrop v. Hirst, Law Rep. 4 Ex. 43. 

See Brit or Lapinc ; Monry HAD AND RECEIVED. 


ApministraTion. See Conruicr or Laws; Executor ADMINISTRATOR, 
2; Nuturry or MarriaGe; Principay anp Surety, 1; Trust, 1; W111, 5. 


ADMIRALTY. 

1. An American citizen, serving on board a British ship, killed another 
American citizen serving on board the same ship, the ship being at the time in 
the river Garonne, within French territory, at a place below bridges, where the 
tide ebbed and flowed, and great ships went. Held, that the offence was cogni- 
zable in the Admiralty. — The Queen v. Anderson, Law Rep. 1 C. C. 161. 

2. In a suit to recover damages by the executor of a person killed by a 
collision; Held, though with doubt, that the Court of Admiralty had jurisdiction 
under Lord Campbell’s Act, and the Admiralty Act, 1861, § 7.— The Guldfaxe, 
Law Rep. 2 Adm. & Ece. 325. 

See Birt or Lapinc; Borromry Bonn; Coxuision, 1, 3-5; Frereut, 1; 
InTERROGATORIES, 2; 2-4. 

ApuLtery. — See Divorce, 2-4; Insuncrion, 5. 
ADVANCEMENT. — See Hussanp anp WIFE, 4. 
AGent. —See Principat AnD AGENT. 
AGREEMENT. — See Contract. 


Auren. — See Copyrriaut, 1. 


ALIMONY. 


1, Alimony pendente lite was allotted on the average annual earnings of a hus- 
band, a master mariner, though at the time of his answering the petition for 
alimony he was temporarily out of employment. — Thompson v. Thompson, Law 
Rep. 1 P. & D. 553. 

2. Where husband and wife have been living apart for many years, and the 
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wife has supported herself, and is still able to do so, alimony pendente lite will 

not be allowed. — Burrows v. Burrows, Law Rep. 1 P. & D. 554; George v. 

George, 1b. 

See Divorce, 3. 
Ancient Licut. — See Liaur. 
— See Costs; [xguncrion, 6. 

ApporRTIONMENT. — See Mortman; TENANT FOR Lire AND REMAINDER MAN. 
APPRENTICE. — See AND SERVANT. 
APPROPRIATION. —See Bankruptcy, 4, 6. 

ARBITRATOR. —See AWarD. 


ARREST. 

A person accused of crime, who attends under his recognizances at the hear- 
ing of the charge against himself, is privileged from arrest on civil process 
during his return home, after having been remanded on bail. — Gilpin v. Cohen, 
Law Rep. 4 Ex. 131. 


ASSIGNMENT. 

A builder assigned to T. £200 of what should be coming to him under a 
contract with A. The contract provided that if the building was not finished on a 
certain day, A. might employ another builder to complete it. When the assign- 
ment was made, the time for completion had expired. Soon after the builder 
conveyed his property to a trustee for the benefit of his creditors, and the trustee 


completed the building with his own money, and was repaid by A. Allowing this 
repayment as proper, nothing remained due on the contract. T. then filed his 
bill against A. to enforce payment of the £200. Held, that the payment by A. 
to the trustee was proper, and that the bill should be dismissed. — Tooth v. Hallett, 
Law Rep. 4 Ch. 242. 

See Bankxruprcy, 1, 2; Conversion; Covenant, 3; MorraaGe, 1; 
PARTNERSHIP, 2. 


ATTORNEY. 


1. The plaintiff recovered a verdict for 257. against the defendant. The 
plaintiff's attorney informed the defendant's attorney that he had a lien for costs 
to a large amount on the damages recovered by the plaintiff. Subsequently, a rule 
nisi fora new trial was granted on the ground that the verdict was against 
evidence. The plaintiff and defendant, without the knowledge of their attorneys, 
settled the action, the defendant paying 101. to the plaintiff, who was very poor, 
in discharge of all claims for damages and costs. Held, that the plaintiff's 
attorney was not entitled to compel the defendant to pay his costs, as the result 
of the proceedings was doubtful at the time of the settlement, and there was, 
therefore, no existing fund on which the lien for costs had attached, and as the 
settlement was not shown to be fraudulent. — Ex parte Morrison, Law Rep. 4 Q. 
B. 153. 

2. Where a solicitor is not the general agent of his client, so as to be able 
to receive the client’s money at all times without his knowledge, but has only 
received money for him in respect of separate transactions, and his client was 
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aware of these at the time, and knew what was to be received, the solicitor ig 
entitled to have his bill for costs paid, though he has not kept accounts of all the 
money received. — Jn re Lee, Law Rep. 4 Ch. 43. 

8. The plaintiff in a suit became bankrupt, and the suit was revived by his 
assignee, who employed a different solicitor. A decree was afterwards made, 
Held, that the solicitor of the original plaintiff must produce the documents in his 
possession which were necessary for drawing up the decree, notwithstanding his 
lien on them for costs, though the documents were not strictly in evidence in the 
case, — Simmonds v. Great Eastern Railway Co., Law Rep. 3 Ch. 797. 

4. An attorney who has been discharged by his client can set up a lien for 
costs as a reason for not producing or delivering up the papers on which he 
claims the lien, though his client be thereby embarrassed, and this lien extends 
to all costs due him from the client. Secus, if the attorney discharges himself, 
In re Faithfull, Law Rep. 6 Eq. 325. 

See Contempt, 1; Husspanp anp Wire, 2; Lunatic, 1. 

AveraGe, —See Insurance, 2. 


AWARD. 


1, Evidence of an arbitrator is admissible in explanation of his award, and 
if it appears that he has mistaken either the subject matter referred to him, or 
the legal principle affecting the basis on which the award is made, the award will 
be set aside or referred back to him.—Jn re Dare Valley Railway Co., Law 
Rep. 6 Eq. 429. 

2. Semble ( per Ketty, C.B., Martin and Cuannett, BB.), that it may be 
shown by the evidence of an arbitrator that the award includes an amount for 
something over which he had no jurisdiction. — Duke of Buccleuch v. Metropolitan 
Board of Works, Law Rep. 3 Ex. 306. 

3. The plaintiff agreed to row a race with K., each to deposit a stake with 
the defendant, and ‘‘ the decision of the referee to be final.” There was a default 
in the start, and the referee ordered K. to inform the plaintiff that, if he did not 
start, K. was to row over the course without him. K. rowed over the course 
without communicating this order to the plaintiff or giving him any opportunity 
to start, and the referee, without any inquiry, ordered the stakes paid to K. 
Held, that the referee’s order was conditional on its being communicated to the 
plaintiff; that, never having been communicated, there never was such a start or 
race as was contemplated ; that, therefore, the referee’s jurisdiction to award the 
stakes had not attached; that his decision was not final ; and that the plaintiff was 
entitled to recover his deposit from the defendant. — Sadler v. Smith, Law Rep. 
4. Q. B. 214. 


—See Co 4. 
Bank. —See INTEREST, 2. 


BankRUPTCY. 

1. By statute, if the goods of a trader are levied on and sold under an execu- 
tion for more than £50, he is to be deemed to have committed an act of bank- 
ruptcy ; and if within fourteen days from the sale he is adjudged a bankrupt, the 
money is to be paid to the assignee in bankruptcy. An execution was levied on 
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the goods of a trader, and he, having already ceased to carry on business, in 
consideration of the withdrawal of the execution, assigned the whole of his 
property to the judgment creditor. The jury found the transaction bona fide. 


Held, that as the creditors could have interfered and taken the proceeds of the 
execution, there was no sufficient equivalent for the assigument, which was there- 
fore void, and an act of bankruptcy (Exch. Ch.).— Woodhouse v. Murray, Law 
Rep. 4 Q. B. 27. 

2. An assignment of the debtor's property for the benefit of creditors may be 
given in evidence as an act of bankruptcy, though unstamped and unregistered. 
—Ex parte Squire, Law Rep. 4 Ch, 47. 

3. A. in Charleston, applied to B.,in Liverpool, to raise funds to buy cotton for 
sale in England, at the risk of certain speculators for whom <A. acted, and B. 
applied to an English bank for an advance for that purpose. Accordingly, 
A. drew on an American branch of the bank for the funds needed, bought 
the cotton, consigned it to B., drew bills on him and indorsed them to the 
bank. The cotton was consigned to B., who accepted the bills drawn by A., and 
A: indorsed the bills of lading to the bank for security. Afterwards A. and B. 
both became insolvent. ‘The value of the cotton was insufficient to cover B.’s 
acceptances. Held, that B. was not the sole owner of the cotton, and therefore 
that the bank could prove against his estate, without giving up their security. — 
Ex parte English and American Bank, Law Rep. 4 Ch. 49. 

4. Company A. guaranteed bills for £35,000 accepted by company B., and 
company b. assigned to company A. certain property as security for the payment 
of the bills. Both companies were wound up, and the holders of the bills, who 
had no notice of the security, proved against both estates for the whole amount, 
and recovered from company A. £21,000, and from company B, £5,250; after- 
ward the security was realized, and produced £23,500. Held, that the proceeds 
of the security were part of the estate of company A., and were divisible among 
its creditors. — Loders’ Case, Law Rep. 6 Eq. 491. 

5. A bank permitted A. to overdraw his account, on having a limited guaranty 
from a surety, which provided that all dividends, compositions, and payments 
received on account of A. should be applied as payments in gross, and that the 
guaranty should apply to and secure any ultimate balance due to the bank. A., 
when indebted to the bank more than the amount of the guaranty, compounded 
with his creditors, and the surety paid the amount of the guaranty. Te/d, that 
the rule was the same as in bankruptcy, and that the bank was entitled to receive 
dividends on the full amount of their debt, till the sums so received, added to the 
amount paid by the surety, should equal the whole amount due. — Midland Bank- 
ing Co. v. Chambers, Law Rep. 7 Eq. 179. 

6. B., of Barbadoes, was in the habit of drawing bills upon W., of London, 
and selling the drafts, and then of buying bills, and remitting them to W., to 
keep him in funds to meet his acceptances of the drafts so drawn on him, the 
amounts being carried into general account. W. stopped payment; at the time, 
undue acceptances of his were running to the extent of £25,000. On the news 
arriving in Barbadoes, B. also stopped payment. After the stoppage of W.., 
drafts arrived in London for acceptance to the amount of £16,000, which were 
dishonored, and remittances arrived to the amount of £12,000. W. was after- 
wards made bankrupt. Held, that there was no specific appropriation of the 


| 


684 DIGEST OF THE ENGLISH LAW REPORTS. 


remittances to cover the drafts sent home by the same mails for acceptance, but 
that the remittances must be carried into general account between B. and W.; 
and that, so far as they were in specie, or to be treated as in specie, at the time 
of the bankruptcy, the principle of Lx parte Waring, 19 Ves. 345, must apply. — 
Trimingham v. Maud, Law Rep. 7 Eq. 201. 

7. An adjudication of bankruptcy and a discharge, in England, does not super- 
sede the authority of a court at Barbadoes to inquire into and punish offences 
against the insolvent law of that island, in a proceeding had there previous to the 
adjudication in England, the insolvent having again placed himself within the 
jurisdiction of that court. — Gill v. Barron, Law Rep. 2 P. C. 157. 

See Arrorney, 3; Escape; Evipence; FraupuLtent Conveyance; 
acy, 1; or Assets. 


Benerir Socrery.—See Frrenpiy Socrery. 


Brix oF Lavina. 
The assignees for value of a bill of lading can sue ship-owners in the admiralty 
for neglect in properly carrying the goods, on the grounds, (1) under 24 Vict, 
ec. 10, § 6, and 18 & 19 Vict. c. 111, § 1, of breach of contract; (2) under the 


former section, of negligence. — The Figlia Maggiore, Law Rep. 2 Adm. & 
Ece. 106. 


See Freicut, 2, 4; Sarg, 1. 


Brits anp Nores. 
1. Semble, that the following document: ‘ July 15, 1865. On 1st of August 


next, please pay to A. or order £600, on account of moneys advanced by me to 
the S. company. To Mr. W., official liquidator of the company,” is a negotiable 
bill of exchange. — Griffin v. Weatherby, Law Rep. 3 Q. B. 753. 

2. The following promissory note was signed by the secretary of a corpora- 
tion: ‘*On demand, I promise to pay A. fifteen hundred pounds. For Mistley 
Railway Company. John Sizer, secretary.” Held (per Keiiy, C. B. and 
Pigott, B.; Cieassy, B., dubitante), that John Sizer was not personally liable. 
— Alexander v. Sizer, Law Rep. 4 Ex. 102. 

3. The directors of a company gave to J. H., for value, an instrument under 
the company’s seal, headed ‘* debenture,” by which the company ** undertake 
to pay to the order of J. H., on 1st July, 1867,” £1,000, with interest half- 
yearly, on presentation of the annexed coupons. Held, that an indorsee for value 
of this instrument was entitled to prove on it against the company free from 
equities between H. and the company. Semble, that the instrument was a prom- 
issory note. — In re General Estates Co., Law Rep. 3 Ch. 758. 

4, One who takes up an accepted bill supra protest for the honor of the 
drawer can sue the acceptor, and the acceptor cannot plead in defence a right of 
set-off against the drawer. — In re Overend, Gurney, & Co. Ex parte Swan, Law 
Rep. 6 Eq. 344. 

5. A bank, the holder of a bill of exchange at maturity, commenced actions 
against B., the acceptor, and C., anindorser. On March 21, C. paid the amount 
due, and proceedings were ordered to be stayed in the action against him on pay- 
ment of costs ; these were paid on April 13, and the bank then gave the bill to C., 
who delivered it to the plaintiffs in payment of a debt due from him. Judgment was 
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signed in the action against B. on March 3, and a ea. sa. lodged with the sheriff 
on March 6. On March 29, B. was arrested, and discharged the same day by 
order of the bank, on payment of costs. The plaintiffs having sued B. on the 
bill, Aeld, that C. had a vested right of action against B. on C.’s payment of 
the bill on March 21, for the fact that C. had not paid the costs on March 21 
only gave the bank a lien on the bill, but did not affect C.’s right to a remedy 
on the bill; that neither the taking on execution nor discharge of B. could take 
away C.’s right, and that therefore the plaintiffs could recover. — Woodward v. 
Pell, Law Rep. 4 Q. B. 55. 

See Bankruptcy, 4, 6; Grier; Guaranty; Iyrerest, 1, 2; Utrra Vings, 1. 


Bonn. 

1. A. made his will. Shortly after, B. gave A. a bond for £8,000, conditioned 
to be void if B. should pay £4,000, with interest, within three months after his 
taking an absolute interest in the residue given by A.’s will, the interest being 
contingent on A.’s son dying without issue, B. surviving. Held, that interest 
was due on the bond only from the time when B. acquired a vested interest in 
the residue. — Mathews v. Keble, Law Rep. 3 Ch. 691. 

2. A testator charged the share of a residuary legatee with money due to him 
from the legatee on the security of a bond, and all interest thereon. Held, that the 
whole debt and interest, though they exceeded the penalty of the bond, must be 
deducted from the share. — Jb. 

See Bits anp Nores, 3; Borromry Bonn. 


Botromry Bonn. 

1. A ship, with a cargo of mahogany for England, having suffered sea-damage, 
put into Key West, and there underwent necessary repairs. The master, not 
being able to raise money on personal security for the repairs, gave a bottomry 
bond on ship, freight, and cargo. He did not, before hypothecating, communicate 
with the owner or the consignees of the cargo, by reason of the great delay and 
uncertainty in the transmission of letters. Held, that the bond was binding on 
ship, freight, and cargo. — The Lizzie, Law Rep. 2 Adm. & Ecce. 254. 

2. When the master fails to obtain funds from the owners of the ship or cargo, 
he is authorized to raise money to pay for necessary repairs and supplies, after 
such repairs and supplies have been furnished, by giving a bottomry bond on 
ship, freight, and cargo to persons other than those who have furnished the 
repairs and supplies, especially when by the lex loci these latter persons have a 
maritime lien on the ship to enforce their demands. — The Karnak, Law Rep. 
2 Adm. & Ece. 289. 

3. A master, being also part-owner of a vessel, had, by a bottomry bond, 
bound himself, ship, freight, and cargo. He brought a suit against the vessel 
for his wages and disbursements. Held, that the owners of part of the cargo 
could not oppose his being paid his wages and disbursements in priority to the 
bondholder. — The Daring, Law Rep. 2 Adm. & Ecc. 260. 


Broker. 
A., an officer of a company formed to carry on the business of stockbroking, 
bought some stock for a customer in the course of business, and signed the 
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bought and sold notes, the principals not seeing one another, and no one else 
acting as broker in the transaction. A. had no license to act as broker. Held, 
that he was liable to a penalty for acting as broker. — Scott v. Cousins, Law Rep. 
4C. P. 177. 
See Custom; Sarr, 2-6. 
Burpen or Proor.—See Insurance, 3. 


Carrier. — See 2. 


Cuanity. 


1, Bequest in trust for ‘‘ such charities and other public purposes as lawfully 
might be in the parish of T.,” is a good charitable gift.— Dolan v. Macdermot, 
Law Rep. 3 Ch. 676. 

2. Legacies to the Royal, to the Royal Geographical, and to the Royal Humane 
Societies, are charitable. — Beaumont v. Oliveira, Law Rep. 6 Eq. 534. 

3. Testator bequeathed as follows: ‘I give to the trustees of Mount Zion 
Chapel, where I attend, £3,500, and appoint as trustees to the same A. and G.; 
and I direct that their receipt shall be a discharge to my executors; and the 
money to be appropriated according to statement appended.” There was no 
statement appended. Held, that the gift was not intended for A. and G. bene- 
ficially ; that the court could not presume a charitable object in the bequest; 
and, if not charitable, that the object was so indefinite that the gift must fail. — 
Aston v. Wood, Law Rep. 6 Eq. 419. 

4, Under wills dated between 1716 and 1803, various funds were given for 
the ministers, and otherwise for the benefit of Protestant Dissenters called 
‘* Presbyterians,” at D. There had existed a Presbyterian chapel at D. since 
1662, some Baptists had associated with them, and the Baptist element had so 
increased, that, in 1863, only a few of the members were Presbyterian, and 
since 1803 the ministers of the chapel had been Baptist. An information was 
filed in 1863, raising the question who were entitled to these funds, which were 
proved to have been enjoyed by the minister and congregation for the last 
seventy years; and in 1865 a congregation was formed by persons claiming to 
be strict Presbyterians, who now claimed the funds as such. Held, (1) that the 
use of the term ‘* Presbyterian” did not amount to a requisition that the par- 
ticular religious doctrines or mode of church government now claimed to be 
Presbyterian should be taught or observed; and that, under the 7 & 8 Vict. 
c. 45, the usage for the last twenty-five years must be held conclusive, and that 
the congregation who had enjoyed the funds must be declared entitled ; (2) that, 
on the evidence, there had been no strictly Presbyterian congregation at D. for 
the last century, and that the funds would, if necessary, be applied cyprés in 
favor of the congregation in possession. — Attorney-General v. Bunce, Law Rep. 
6 Eq. 563. 

See Mortman; Wut, 5. 


Cuarter Parry.—See Freicut, 3; Sarr, 1-3. 
Curque. — See Girt. 


Copici.. —See RevocaTion or WILL. 
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COLLISION. 

1. The owners of a foreign vessel claimed damages for a collision between 
their vessel and an English ship, in Belgian waters. ‘The defendants, owners of 
the English ship, pleaded that the vessel was in charge of a pilot, whom they 
were compelled by the Belgian laws to take. The plaintiffs pleaded in reply that, 
by the same laws, the owner of the vessel in fault, though compelled to take a 
pilot, continued liable for damages, Held, that the reply should be stricken out ; 
that an English court would not enforce a foreign municipal law, and give a 
remedy in damages in respect to an act which by the English law imposed no 
liability on the person from whom the damages were claimed. — 7'he Halley, 
Law Rep. 2 P. C. 193. 

2. The Merchant Shipping Act exempts a vessel from compulsory pilotage in her 
own port. ‘The defendants’ vessel took a pilot outside of her own port at a point 
where pilotage was compulsory, and the pilot brought her into the port. 
Through the pilot’s negligence, she came into collision with the plaintiff's vessel. 
It was in dispute whether the collision was inside or outside of the port. Held, 
(per Martin, BraMWELt and LL, BB. ; C.B., dissentiente), that 
even assuming that the collision was within the port, yet that the pilot having 
been compulsorily put in charge of the ship, and his duty as pilot not having 
ended, he was not the servant of the defendants, and they were not responsible 
for his negligence. — General Steam Navigation Co. v. British & Colonial Steam 
Navigation Co., Law Rep. 3 Ex. 330. 

3. The owners of a vessel having, by compulsion of law, a pilot on board, are 
yet liable for the damage caused by a collision, if the master’s neglect of duty 
was conducive thereto. — The Minna, Law Rep. 2 Adm. & Ecce. 97. 

4, The bailees of a barge which has been injured by a collision, can sue in rem 
in the Admiralty ; but the court will direct that the money awarded as compensa- 
tion for damages shall not be paid till it has been satisfactorily established that 
the payment will release the owners of the vessel sued from all claims by the 
owners of the barge in respect of the collision. — Ib. 

5. In a collision cause, the defendant cannot rely on a simple negative, but 
must state the circumstances relating to the collision. — The Why Not, Law Rep. 
2 Adm. & Ecce. 265. 

See ApmiraLty, 2; INsuRANCE, 1. 

Common, Tenancy 1x. — See Tenancy rx Common. 


Common Carrier. — See 2. 


Company. 

1. T., being a registered holder of five shares in a joint stock company, left the 
share certificates with her broker. A transfer of the shares to S. purporting to 
be executed by T., together with the certificates, was left with the secretary for 
registration. The secretary, in the usual course, wrote to T. that the transfer had 
been so left, and receiving no answer after ten days, registered the transfer, and 
removed the name of T., and placed the name of S. on the register, giving S. a 
certificate that he was the registered holder of the five specific shares. A. 
bargained for five shares, through brokers in the usual way, and paid the value 
of the five shares, and the specific five shares were transferred to him by S., and 
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A.’s name was put on the register and the five shares delivered to him. After. 
wards the transfer to S. was discovered to be a forgery, and T.’s name was 
ordered by rule of court to be restored to the register. On a case stated; Held, 
that the giving of the certificate to S. amounted to a statement by the company 
intended to be acted on by purchasers of shares in the market that S. was 
entitled to the shares; and that A. having acted on that statement, the company 
were estopped to deny its truth; and that A. was, therefore, entitled to recover 
from the company the value of the shares, at the time the company refused to 
recognize him as a shareholder, with interest from that time. — Jn re Bahia & San 
Francisco Railway Co., Law Rep. 3 Q. B, 584. 

2. The articles of association of a company provided that the business should 
be fixed, determined, and regulated by such rules, regulations, and by-laws as 
the directors might from time to time make, which should be entered in a book 
kept for that purpose, and signed by three directors. A by-law so made prohibited 
certain acts. A resolution authorizing some of such acts was afterwards passed 
by the directors and entered in their minute book, but not entered in the book of 
by-laws nor signed by the directors. Per Girrarp, L.J., that a third person would 
not be affected by the by-law unless it was proved that he knew it; and, semble, 
that had he known it, the resolution of the directors would have done away with 
its effect. — Royal Bank of India’s Case, Law Rep. 4 Ch. 252. 

3. A shareholder in a company, in behalf of himself and the other share- 
holders, may maintain a bill to set aside an agreement by the company as ultra 
vires, without joining as defendants any of the shareholders who have assented to 
the agreement. — Clinch v. Financial Corporation, Law Rep. 4 Ch. 117, 

See Britis anp Nores, 2, 3; Estoprpen; MorrGaGe, 1; Rarway; Sag, 
2-6; Srarure; Utrra Vires. 

CoNCEALMENT. —See Huspanp anp WIPE, 2. 
ConpiTION. 

A lease contained a proviso for re-entry in case the lessee or any occupier of 
the premises should be convicted of an offence against the game laws, The 
occupier of the premises having been convicted of killing game without a 
game certificate, the assignee of the reversion brought ejectment. /eld, that he 
could not maintain the action, (per Martix, CHanneLt and Cirassy, BB.), 
because the condition did not run with the land, and therefore the assignee could 
not avail himself of its breach; (per KELLy, C.B.), because killing game without 
a certificate was an offence, not against the game, but against the revenue laws.— 
Stevens v. Copp, Law Rep. 4 Ex. 20. 

See LeGacy, 1; Venpor anp or Rear Estate, 2. - 

ConripenTiIAL Retation. — See INFLUENCE. 
Conriict or Laws. 

Where an Englishman contracts a debt in a foreign country the provisions of 
the lex loci contractus do not avail to entitle the creditor to payment of his debt 
out of equitable assets administered in this country, in priority to other cred- 
itors. — Pardo v. Bingham, Law Rep. 6 Eq. 485. 

See Co.uision, 1. 


Conspiracy. —See INDICTMENT, 2. 
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ConTEMPrT. 

1. While a suit was pending to restrain the infringement of a patent, in 
which one of the issues raised was as to the novelty of the plaintiff's invention, 
a discussion having arisen in a newspaper as to the merits of the invention, 
the defendant's solicitor wrote, under an assumed name, a letter, which was pub- 
lished in the newspaper, taking part in the discussion, and alleging facts tending 
to disprove the novelty of the invention. The plaintiff, thereupon, sent to the 
editor of the newspaper a letter, which the editor refused to insert on account of 
its personal imputations, in which he referred to the suit, and suggested that the 
writer of the letter was an interested party. The editor, not knowing that the 
writer was the solicitor in the suit, but knowing that he was a solicitor, subse- 
quently published a further letter from him disputing the novelty of the inven- 
tion. Held, that the solicitor had been guilty of contempt in publishing letters 
tending to influence the result of the suit. A motion to commit the publisher of 
the newspaper for contempt was refused, but without costs. — Daw v. Eley, Law 
Rep. 7 Eq. 49. 

2. Fora newspaper to publish affidavits filed in behalf of the plaintiff in a bill of 
equity (but not yet before the court ), with comments tending to prejudice the 
plaintiff's casé¢, is a contempt. — Tichborne v. Mostyn, Law Rep. 7 Eq. 55, note. 

3. When there is no collusion, a husband will not be committed for his wife's 
breach of injunction. —Hope v. Carnegie, Law Rep. 7 Eq. 254. 

See Costs, 


Contract. 

A. applied for workmen to the Free Labor Society, and filled up and signed 
a form containing the particulars and terms of employment, and his address at S. 
This form was read over to B. by the secretary of the society, and B. then signed 
an agreement headed ‘‘ Free Labor Society,” by which he stated that he had 
accepted employment at S., and agreed that one-half day’s wages, ‘* being his fee 
to the society for obtaining him the employment,” should be deducted from his 
wages, and that he would not quit ‘the service of his employer” without just 
cause. Held, that the documents sufficiently referred to one another to consti- 
tute a contract in writing signed by other parties within the meaning of 30 & 31 
Vict. ce. 141, § 9, giving summary jurisdiction to justices in cases between 
master and servant. — Crane v. Powell, Law Rep. 4 C. P. 123. 

See or Lapinc; Covenant; Custom; DamaGes, 2, 3; 
Master anpD SERVANT; MONEY HAD AND RECEIVED; SALE; Speciric Per- 
FORMANCE ; STATUTE. 


CoNVERSION. 

A testator devised real estate to trustees on trust to pay the profits to his wife 
till her death or marriage, and on her death or marriage on trust for his children 
who should be then living, and their respective heirs as tenants in common, with 
a power to the trustees, in their discretion, to sell the real estate, and in event 
of such sale to divide the proceeds among his children, who should then be living, 
in equal shares. During the widow's lifetime, one of the children assigned all his 
personal estate in possession, remainder or expectancy, to A. On the widow's 
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death, the trustees, in exercise of the power, sold the real estate. Held, that the 
child’s share of the proceeds did not pass to A. —Jn re LUbitson’s Estate, Law 
Rep. 7 Eq. 226. 


CopyriGHt. 

1. A., a citizen of the United States, published a work in the monthly parts, 
between January and December, 1867, of a magazine published in the United 
States. In October, 1867, A. went to Canada, and while there, when the work 
wanted six chapters for completion in the magazine, an edition of the whole was 
published in London, under an agreement between A. and the plaintiff, an 
English publisher. A reprint taken from the pages of the magazine having been 
subsequently published by the defendant. Held, that the copyright was divisible, 
and could be claimed for a portion of the book only, and the publication by the 
defendant of the last six chapters was enjoined. — Low v.Ward, Law Rep. 6 Eq, 
415. 

2. In a trades’ directory, the names of those who paid for the privilege 
were printed in capitals, with additional descriptions of their business called 
‘*extra lines.” Held, that such payment did not make the information common 
property, so as to entitle the compiler of another directory to reprint it from 
slips cut from the first, even where the persons whose names were so printed had 
been applied to, to verify the information, and had paid for the insertion of their 
names in the second directory with the distinctive features of capitals and extra 
lines. — Morris vy. Ashbee, Law Rep. 7 Eq. 34. 

See ParTNnersuip, 2. 


Corporation. — See Company. 


Costs. 


A motion to commit A. for breach of an injunction was refused, but without 
costs, and A. appealed. Held, that an appeal as to costs in such a case would 
not be entertained. — Hope v. Carnegie, Law Rep. 4 Ch. 264. 

See ArrorNey; LANDLORD AND TENANT, 8; Lunatic, 2; Mersne Prorits, 
2; VenpoR anp Purcuaser or Estate, 3. 


COVENANT. 


1. The purchaser of lands below sea-level is bound to inquire how all walls 
necessary for the protection of his property against the sea are maintained. 

Lands below sea-level, previously held in undivided shares, were, in 1794, 
partitioned by a deed containing a covenant that the expense of maintaining the 
walls belonging to the lands thereby divided should be borne by the owners 
thereof, and should be payable out of the lands by an acre-scot. Held, that a 
purchaser of part of the lands was bound by the covenant, though he had no 
actual notice thereof, and that there was jurisdiction in equity to deal with the 
case. — Morland v. Cook, Law Rep. 6 Eq. 252. 

2. A. sold part of an estate to B., who entered into restrictive covenants for 
himself, his heirs and assigns, with A., his heirs, executors, and administrators, 
as to buildings on the purchased property ; but A. did not enter into any cove- 
nants as to the land retained. After this A. sold to other persons various lots 
of the part retained, but nothing appeared as to the contents of their convey- 
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ances, nor was there any evidence that they were informed of B.’s covenants. 
After this A. bought back from B. what he had sold to him. Hed, that the 
benefit of B.’s covenants did not in equity pass to the subsequent purchasers of 
other parts of the estate from A., and that A. could make a title to the re- 
purchased land discharged from the covenants. — Keates v. Lyon, Law Rep. 
4 Ch. 218. 

3. A. demised lands to B. for a long term of years, and B. covenanted that 
neither he nor his assigns would permit any building to be erected on a certain 
lot. Afterwards a railroad company took the lot, and B. was compelled to 
assign to them by virtue of a statute passed subsequently to the demise. The 
company built a station on the lot. Held, that B. was discharged from his 
covenant, and that it made no difference whether the company was compellable 
or only empowered to build the station on the lot. — Baily v. De Crespigny, 
Law Rep. 4 Q. B. 180. 

See Conpirion ; Huspanp anp Wire, 3; LanpLorp anp Tenant, 5, 6. 


Law. 


27 & 28 Vict. c. 47, § 2, enacts that when any person shall be convicted of 
any crime punishable with penal servitude, after having been previously convicted 
of felony, the least sentence of penal servitude that can be awarded shall be for 
seven years. A. was convicted of a crime punishable with penal servitude. 
The indictment did not charge a previous conviction of felony; but, after a 
verdict of guilty, it was proved on oath that A. had been previously convicted 


of felony, but no record of such conviction was produced. A. was sentenced to 
penal servitude for five years. Held, that the sentence was correct. — The Queen 
v. Summers, Law Rep. 1 C. C. 182. 

See Apmiratty, 1; ArrEsT ; EMBEZZLEMENT ; INDICTMENT ; INJUNCTION, 4; 
JupGMENT; Jury; Larceny; Rare; Vorer, 2. 


Cross REMAINDERS. 


A. devised a moiety of certain land to and between B., C., and D., in equal 
shares, and the heirs of their bodies respectively, and in default of such issue 
of ‘‘any of them,” to M., her heirs and assigns. Held, that ‘‘ any” must be 
construed ‘* all,” and that cross-remainders were created by implication between 
B., C., and D. — Powell v. Howells, Law Rep. 3 Q. B. 654. 


Custom. 


The usage of the Stock Exchange is, that, in transactions between members, 
there is an implied understanding that, on the purchase of shares, the buying 
jobber may, by a given day, called the ‘name day,” substitute another person 
as buyer, and so relieve himself from liability, provided such person is one to 
whom the original seller cannot reasonably except, and that such person accept 
a transfer of the shares, and pay to the original seller the price. Held, a reason- 
able custonr. — Grissell v. Bristowe, Law Rep. 4 C. P. 36. 

See Sar, 2-6. 

Cyrpres.— See Cuaniry, 4. 
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DAMAGES. 


1, One who for his own purposes brings, collects, and keeps on his land any 
thing likely to do mischief if it escapes, e.g. water, must keep it in at his peril, 
and is answerable for all damage which is the natural result of its escape, with- 
out proof of negligence on his part.— Rylands v. Fletcher, Law Rep. 3 H. L. 
330. 

2. A company contracted with A. to repair a ship within twenty weeks from 
the 1st of April, 1865. The repairs were not finished, and the ship delivered 
to A. until May, 1866. The company being ordered wound up, A. claimed to 
prove (1) for damages for non-delivery at the stipulated time; (2) for depreci- 
ation in value by reason of the non-delivery ; (3) for damages by reason of the 
repairs not having been properly completed. Held, that A. was entitled to 
prove (1) for the amount of the net profits he might have made by chartering 
the vessel, if she had been delivered properly repaired twenty weeks after the 
Ist of April, 1865, instead of in May, 1866; and (2) for the amount which it 
would have cost A. to have completed the repairs at the time she was delivered. 
—In re Trent & Humber Co., Law Rep. 6 Eq. 396. 

3. Ifa ship is sent to a ship-builder for repair, and is detained by him beyond 
the time within which he stipulated that the repairs should be finished, the meas- 
ure of damages is, prima facie, the sum which would have been earned in the 
ordinary course of employment of the ship during the period she was retained 
beyond the agreed time. — In re Trent & Humber Co., Law Rep. 4 Ch. 112. 

See Action; LANDLORD Tenant, 6, 8; Mesne Prorits, 2; 
way, 1; SLANDER. 


Deatu. —See Divorce, 1. 


DEMAND. 

To secure a floating balance, A. conveyed to B. machinery by bill of sale, con- 
taining a proviso for redemption if A. should instantly, on demand and without 
delay on any pretence whatever, pay the sum due; it provided that the demand 
might be made either personally or by giving or leaving verbal or written notice 
to or for him at his place of business, or any other place in which any of the 
property conveyed might be, or at his residence ‘‘ so nevertheless that a demand 
be in fact made.” In A.’s absence from his place of business, B. made a demand 
there on A.’s son, and on the son’s stating his inability to pay. had immediately 
seized the property. Held, that the notice contemplated was such as might be 
reasonably supposed to reach A., and to give him an opportunity of complying 
with it within a reasonable time, and that, therefore, the seizure was not justified. 
— Massey v. Sladen, Law Rep. 4 Ex. 13. 

See Interest, 2. 


DEVISE. 

1. Testator by will, made in 1865, gave to trustees certain land held by him 
on lease, and part of which he described as leasehold, on certain trusts. He 
also made a residuary devise and bequest of realty and personalty. After the 
date of the will, the fee of the said land was conveyed to him. Held, that this 
fee passed to the trustees. — Cox v. Bennett, Law Rep. 6 Eq, 422. 
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2. A testator directed his debts to be paid. He then gave pecuniary legacies, 
and gave all the residue and remainder of his real and personal estate to T. for 
her own use. Held, that though the testator’s own real estate was charged with 
debts and legacies, the legal estate in property, of which he was mortgagee, 
passed under the residuary devise. —Jn re Stevens's Will, Law Rep. 6 Eq. 
597. 

3. By will made before the passing of the Wills Act, A. devised certain 
property to his grandson S., ‘‘ and if he shall die without issue, that property 
shall return to the E. family; but if he lives to have children, he shall have 
power to make a will of it to his children.” Held, that S. took an estate for 
life only, and not an estate tail by implication. — Zastwood v. Avison, Law Rep. 
4 Ex. 141. 

4. A testator devised three freehold houses to trustees, in trust, as to the first 
two, to receive the rents and pay the same to his wife during her widowhood, and 
on her death or marriage, as to the first, to convey the same to his ‘‘ daughter A., 
her heirs and assigns for ever ; ” as to the second, in similar terms to his daughter 
B.; and as to the third, ‘‘ on trust to apply the rents for the advancement and 
benefit of my grand-daughter C. till she attains twenty-one ; but in case C. should 
die under that age, then I devise the said house to my daughters A. and B., 
their heirs and assigas as tenants in common.” * He then gave all the residue of 
his estate real and personal to other of his children. Held, that the trustees 
had the legal fee of the three houses; and that C. took the equitable fee in the 
third house, subject to defeasance, if she died under twenty-one. — Cropton v. 
Davies, Law Rep. 4 C. P. 159. 


See Conversion ; Cross REMAINDERS ; ILLEGITIMATE CHILDREN ; LEGACY; 
Perretuity; Power, 3; Vestep INTEREST; WILL, 5-7. 


Discovery. —See Propuction or DocuMENTs. 


Divorce. 


1. A decree absolute for a divorce was made, notwithstanding a suggestion 
supported by affidavits that the respondent and co-respondent were dead; the 
evidence not being sufficient for the court to determine whether they were dead 
or not. — Dering v. Dering, Law Rep. 1 P. & D. 531. 

2. The ‘wilful neglect and misconduct ” conducing to adultery, intended by 
20 & 21 Vict. c. 85, § 31, is not mere carelessness. To find a husband guilty 
of such misconduct, it must be shown that there was such an intimacy between 
the wife and the co-respondent as to be distinctly dangerous, and that he actually 
knew so much of the intimacy as to perceive the danger, and that he either 
purposely or recklessly disregarded it, and forbore to interfere. — 1d. 

3. The fact that a husband makes his wife an allowance in lieu of alimony 
while a divorce suit is pending, is not, of itself, evidence of collusion. But evi- 
dence that a husband had several interviews with his wife both before and after he 
presented a petition for dissolution, and gave her money, and urged her not to 
oppose the petition, and promised that he would do no harm to the co-respondent, 
and would be a friend to her when the petition was obtained, was held to prove 
collusion, the respondent and co-respondent not having been present at the 
hearing, and material facts showing that the petitioner had, by his conduct, 

VOL. III. 45 
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conduced to the respondent's adultery having been withheld from the court, — 
Barnes v. Barnes, Law Rep. 1 P. & D. 505. 

4. In a suit by a husband for dissolution of marriage on the ground of the wite’s 
adultery, adultery was charged against the petitioner, and proved, and the peti- 
tion was dismissed. Afterwards the husband brought another petition, charging 
his wife with adultery with another man. Held, that in this suit the decree in the 
former suit was evidence of the petitioner’s adultery. — Conradi v.Conradi, Law 
Rep. 1 P. & D. 514. 

See Insunction, 5; or Marriace. 

EaseMENtT. —See Lanptorp anp Tenant, 4, 5; Licut. 
EsecrMEeNT. —See LANDLORD AND TENANT, 8; Prorits, 


ELrEcrIon. 

1. A., a married woman, having a general power of appointment, notwithstand- 
ing coverture over fund X., and also power to appoint fund Y. (in case she died in 
her husband’s lifetime), appointed both funds by will made in her husband’s life- 
time, amongst several persons, some of whom were her next of kin. By the death 
of her husband in her lifetime, A. became absolutely entitled to fund Y.; but her 
will was not republished. Fund X. was insufficient to pay the legacies in full, 
Held, that those of the legatees who were also next of kin were not put to their 
election, but were entitled both to their shares of the residue (as to which, in the 
events that had happened, the appointment had failed), and also to proportionate 
parts of their legacies. — Blaiklock v. Grindle, Law Rep. 7 Eq. 215. 

2. A testator, being entitled under a settlement, subject to a life-interest, to a 
moiety of a fund, by will, after reciting (erroneously) that he was entitled, ‘‘ sub- 
ject to the trusts” in the settlement, to the whole fund, purported to bequeath 
the whole, and to give one moicty to the husband of the woman who was really 
entitled to a moiety of the fund. Held, that the husband, who had become his 
wife’s administrator, was not bound to elect between the legacy and his wife's 
moiety. — Grissell v. Swinhoe, Law Rep. 7 Eq. 291. 

See Vorer. 


EMBEZZLEMENT. 

A. was treasurer of a friendly society, whose rules directed that all money 
should be paid to the treasurer, and that he should make no payments, except on 
an order signed by the secretary, and that he should give security. Another rule 
provided that all the moneys of the society should be vested in the trustees. A. 
was a member of the society, but received no salary as treasurer. Held, on an 
indictment against A., as clerk and servant of the trustees of the society, for em- 
bezzling money which he had received as treasurer, that he was not the ‘ clerk or 
servant” of the trustees within 24 & 25 Vict. c. 96, § 68. — The Queen v. Tyree, 
Law Rep. 1 C. C. 177. 


ASSIGNMENT. —See ASSIGNMENT. 


Equity PLEADING AND PRACTICE. 


Plaintiff filed a bill alleging that, while infirm, she made a deed in favor of the 
defendant of which she had no copy, and which the defendant refused to produce, 


4 
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and praying that it might be cancelled. She then filed a second bill, stating the 
above facts, and alleging that she had since seen the deed; and, finding that it 
contained a power of appointment, she had made an appointment to herself, that 
the defendant claimed to hold the deed as trustee, and praying that if the court, 
on the hearing of the first suit, should not be of opinion that the deed ought to 
be declared void, it would then order that it should be delivered up to her, and 
that the second suit might be treated as supplemental ‘‘ so far as necessary or 
proper” to the first. The defendant demurred to the second bill on the grounds 
that, (1) the plaintiff should have amended her first bill instead of filing the 
second; (2) that the bill presented an alternative case. The demurrer was over- 
ruled. — Foulkes v. Davies, Law Rep. 7 Eq. 42. : 

See ArrorNEy, 3; Company, 3; Contempt, 3; Costs; INsuNcTION; 
Lunatic; PrixcipaL anp Surety, 1; VENDOR aND PurcuaserR or Rea 
Estate, 3. 


EscaPe, 


By statute, a registrar in bankruptcy may act, in a commissioner’s absence, as 
commissioner ; but the general rules issued under authority of the statute provide 
that he shall not so act, unless by a request in writing, except in case of emer- 
gency, the nature whereof shall be entered on the proceedings. To an action for 
escape, the sheriff pleaded that the debtor had been released by order of a regis- 
trar. The plaintiff replied that the registrar had not been requested in writing to 
act as commissioner, nor had any emergency arisen, nor the nature thereof been 
entered on the proceedings. Held, on demurrer, that, if the order was voidable, 


it was not void, and protected the sheriff. — Hargreaves v. Armitage, Law Rep. 4 
Q. B. 143. 


Estate sy Imprication. —See Devise, 3. 
Estate Tart.—See Devisr, 3; Vestep Iyrerest, 2. 


Estopre.. 


The plaintiff sold shares in a company to W., the managing director of the 
company. On the settling day, W. gave the name of G. as the real purchaser, 
and the transfers were made and sent to him. W. also passed a check on the 
company’s bankers for the amount of the purchase-money to the debit of G. and 
informed G. what he had done. G. refused to execute the transfers; but re- 
tained them till the company was wound up, and then handed them to the secre- 
tary as a security for the money carried to his debit. Held, that G. was estopped 
to deny that he was the purchaser of the shares, and that he must indemnify the 
plaintiff against the calls, and pay the eosts of the plaintiff, and of W.— Shep- 
herd v. Gillespie, Law Rep. 3 Ch. 764. 

See Company, 1; Divorce, 4; LanpLtorp anp Tenant, 3; VENDOR AND 
Purcuaser or Reat Estate, 3. 


EvimpENce. 


A memorandum by the registrar in bankruptcy on a composition deed, that 
the deed has been duly registered, pursuant to the provisions of the Bankruptcy 
Act, 1861, is prima facie evidence that an affidavit, pursuant to that act, was 
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delivered to the registrar, together with the deed. — Waddington v. Roberts, 
Law Rep. 3 Q. B. 579. 

See Awarp, 1, 2; Bankruptcy, 2; Divorce, 1, 3, 4; Lysurance, 3; Iy- 
TERROGATORIES ; Prorirs, 1; NecEssarres; Perrperurty ; Prescrip- 
TION; Presumprion ; Propuction or Documents; Raitway, 2; W111, 2, 3. 


Executor AND ADMINISTRATOR. 


1. A will contained these words : ‘‘ [leave the sum of one sovereign each to the 
executor and witness of my will for their trouble, to see that every thing is justly 
divided,” but did not name any executor. Beneath the signature of the testator, 
and opposite the names of the attesting witnesses, were the words, ‘‘ executors 
and witnesses.” Held, that there was no appointment of executors. — Goods of 
Woods, Law Rep. 1 P. & D. 556. 

2. A. having deposited certain title deeds with a bank as security for advances, 
by will empowered his executors to charge his real estates in aid of his personal 
estate. His widow and sole executrix was allowed to draw out other money as 
executrix on deposit of other title deeds of A.’s estate. The moneys were drawn 
out from time to time in small sums, and applied by the widow for her own ex- 
penses, as well as for A.’s debts. Held, that in absence of proof of notice to the 
bank of A.’s breach of trust, the bank was entitled to prove against the estate 
for their advances to the widow. — Farhall v. Farhall, Law Rep. 7 Eq. 286. 

See Conriict or Laws; or MarriGce; Power, 2; Principat 
AND Surety, 1; Save, 5. 

Executory Trust. 

A testator gave jewels to A. ‘‘to be held as heirlooms by him, and by his 
eldest son on his death, and to descend to the eldest son of such eldest son, and 
so on to the eldest son of his descendants, as far as the rules of law or equity will 
permit. And I request A. to do all in his power, by will or otherwise, to give 
effect to this my wish.” The testator left no real estate. Held, that this was a 
good executory trust for A. for life, remainder to B. (A.’s eldest son) for his life, 
and on the death of B., in trust for B.’s eldest son, to be a vested interest in him 
when he should attain twenty-one; but if he should die in B.’s lifetime, or after 
him under twenty-one, leaving an eldest son born before B.’s death, in trust for 
such eldest son, to be a vested interest, when he should attain twenty-one. Sub- 
ject to these limitations, the jewels vested in A. absolutely. — Shelley v. Shelley, 
Law Rep. 6 Eq. 540. 

Facror. 

An agent ‘‘intrusted with, and in possession of, goods,” within the Factors 
Acts, is a person who is intrusted as agent for sale; and, consequently, one whose 
authority to sell has been revoked cannot pledge goods which had been intrusted 
to him for sale ; but which he has wrongfully retained after his authority has been 
revoked, and the goods demanded from him by his principal. (Exch. Ch.) — Fuen- 
tes v. Montis, Law Rep. 4 C. P. 93. 

See MarsHALLING OF ASSETS. 


Pretences.—See Larceny, 1. 
Fixtures. —See Lanpitorp anp 6. 
ForGcrery. — See Larceny, 1. 
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FRAUDULENT CONVEYANCE. 


A trader, by a post-nuptial settlement, settled all his property, both present 
and future, on trust for his wife for her separate use for life, remainder for himself 
for life, remainder for his children, reserving the control of his stock in trade to 
himself. He had no debts at the time, except mortgages on the settled property, 
which were afterwards paid off. Five years later he became bankrupt. Held, 
at the suit of his assignees, that the settlement was void, under 13 Eliz. c. 5.— 
Ware v. Gardner, Law Rep. 7 Eq. 317. 

See VoLuntary CONVEYANCE. 


Fraups, Statute or. —See Conrract. 


FREIGHT. 


1. The owners of the cargo advanced money to the master, and the master 
gave a receipt promising to pay the amount out of the freight. Held, that this 
was a loan, and not an advance of freight. — The Karnak, Law Rep. 2 Adm. & 
Ece. 289. 

2. The consignee of goods, before their arrival, indorsed the bill of lading to 
A. in these words: ‘* Deliver to A., or order, looking to him for freight without 
recourse to us.” The goods were delivered to A. Ina suit by the ship-owners 
against the consignee for freight, it was admitted that the consignee would have 
been liable to A. for any freight paid by him. Held, that the burden of proof 
was on the consignee to show not only that the indorsement was on the bill of 
lading, when it was given to the captain, but that the captain in fact saw and 
assented to it. (Exch. Ch.) — Lewis v. M’Kee, Law Rep. 4 Ex. 58. 

3. By a charter-party the charterer agreed to load ‘‘ a full and complete cargo 
of oats or other lawful merchandise, and to pay freight, as follows:” 4s. 6d. 
sterling per 320 Ibs. weight delivered for oats, and if any other cargo be shipped, 
in full and fair proportion thereto, according to the Baltic printed rates. The 
charterer put on board a full and complete cargo of flax, an article mentioned in 
the said rates, and paid the freight earned by the flax according to a scale derived 
from the tables which form the said rates. The ship-owners claimed, in addition, 
the difference between this amount and the amount which would have been earned 
by a full cargo of oats. Held, that flax being ‘‘ lawful merchandise” within the 
meaning of the charter-party, the charterer had fulfilled his contract, and was 
therefore not liable for the additional freight claimed. — Southampton Steam Col- 
liery Co. v. Clarke, Law Rep. 4 Ex. 73. 

4. The defendant shipped cement under a bill of lading which stipulated that 
freight should be paid ‘* within three days after arrival of ship, and before deliv- 
ery of any portion of the goods.” The ship arrived with the cement, but was, 
within the three days, in consequence of an accidental fire, scuttled with a view 
of saving ship and cargo, and on her being raised the cement was found to be 
useless, having ceased to exist as cement, and the consignees refused to receive 
it or to pay freight. Held, that the ship-owners, not being ready to perform their 


part of the contract, could not sue for freight. — Duthie v. Hilton, Law Rep. 4 
C. P. 188. 
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Frrenviy Socrery. 

A member of a benefit building society obtained an advance on his shares on 
executing a mortgage by which he covenanted to repay the advance with interest 
by monthly subscriptions. The mortgage contained a power of sale in the event 
of the subscriptions falling into arrear, and the purchase-money was to be applied 
in satisfaction of all moneys then due or to become due from the mortgagor in 
respect of subscriptions, fines, or otherwise, under the mortgage, the surplus 
to be paid to the mortgagor. The mortgagor having fallen into arrear, the 
premises were sold. Held (reversing the decision of Girrarp, V.C.), that the 
mortgagor was not entitled to any discount on ‘subscriptions not due, though 
the rules would have allowed him such discount in case of redeeming his mortgage 
before the expiration of the full period of payment. — Matterson v. Elderfield, 
Law Rep. 4 Ch. 207. 

Gas. — See Insunction,-1, 2; Larceny, 3. 
GENERAL AVERAGE. — See INSURANCE, 2. 


Girt. 

A check was given by A. to B., and presented without delay. The bankers 
had suflicient assets of A., but refused payment because they doubted the signa- 
ture. The next day A. died, the check not having been paid. Held, a complete 
gift, inter vivos, of the amount of the check. — Bromley v. Brunton, Law Rep. 
6 Eq. 275. 

GuaRanTy. 

A. drew bills on B., who accepted them, and C. gave B. a guaranty that funds 
should be supplied to take them up. S. discounted the bills, being informed by 
A. of the guaranty; but S. never notified B. or C. Held, that S. had no equity 
to claim as a creditor against C. on the guaranty. — In re Barned’s Banking Co., 
Law Rep. 3 Ch. 753. 

See Bankruptcy, 4, 5; Sars, 5. 


Herriooms. —See Executrory Trust. 
Hicguway.—See Insuncrion, 1, 2; NEGLIGENCE, 1. 


HusBaNnD AND WIFE. 

1. Land was held by a trustee on trust to sell and immediately divide the pro- 
ceeds among certain persons, one of whom was a married woman. By a deed, 
in which the cestuis que trust joined, the trustee bought the estate. A. and her 
husband concurred in the deed, but it was not acknowledged under 3 & 4 Wm. 
IV. c. 74. A.’s husband received her share of the purchase-money. /eld, that 
A., who had survived her husband, could have the deed set aside. — Franks v. 
Bollans, Law Rep. 3 Ch. 717. 

2. In a settlement made on the marriage of a female infant, the husband cove- 
nanted that if his wife attained twenty-one, he would concur and would endeavor to 
induce her to concur in settling her real estate. This was never done. In 1862, af- 
ter the wife was of age, the husband and wife mortgaged her real estate to secure 
money advanced to the husband. They both told the mortgagee that there was 
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no settlement; and though the person who acted as solicitor for both parties 
knew that there was, he concealed it with the acquiescence of the husband and 
wife from the mortgagee. In 1865, the mortgagee discovered the existence of 
the settlement. The mortgage deed, by mistake, was not effectually acknowl- 
edged by the wife till after the mortgagee had received notice of the settlement. 
Held, on a bill by the mortgagee, (1) that he was not affected by notice to the 
solicitor; and (2) that though the wife's estate did not pass to the mortgagee till 
afier notice of the settlement, yet that she had been guilty of a fraud which 
bound her estate, and that the mortgagee had priority over those claiming under 
the settlement. — Sharpe v. Foy, Law Rep. 4 Ch. 35. 

3. In a marriage settlement it was declared and the husband covenanted that 
if during the coverture any real or personal estate should come to or vest in the 
wife or the husband in her right, by devise, descent, gift, or otherwise, it should 
be conveyed and assigned by the husband and wife on the trusts of the settle- 
ment. Held, that a legacy given to the separate use of the wife was within the 
covenant. — Campbell v. Bainbridge, Law Rep. 6 Eq. 269. 

4. A power in a will for trustees to apply part of a fund settled for the separate 
use of a married woman for life, remainder for her children, at any period of her 
life for her advancement or benefit: Held, under special circumstances to author- 
ize an advance to her husband, on his personal security, for the purpose of set- 
ting him up in trade. — In re Kershaw’s Trusts, Law Rep. 6 Eq. 322. 

See Contempt, 3; Divorce; Exection, 1; INsuncrion, 5; 
or Marriace; Power, 2; Trust, 3; Wire's Equity. 

Ignorance OF Law. —See Vorer. 


ILLEGITIMATE CHILDREN. 

1. Testator, after a gift to ‘‘my son T.” (who was illegitimate), directed a 
division of his estate into seven parts, one of which he gave to his wife and after 
her death to ‘such of my children to whom the other six shares are given.” 
He directed those six shares to be paid ‘‘ among all my children living at my 
decease, except my son T.” Testator left seven children, of whom two (T. and 
A.) were illegitimate. Held, that A. was not entitled to a share. — In re Wells’s 
Estate, Law Rep. 6 Eq. 599. 

2. An unmarried woman, by will, describing herself as a spinster, gave her 
property to her children. She had four illegitimate children, and in a codicil 
she described them by name. Held, that these children and not the next of kin 
were entitled to the property. — Clifton v. Goodbun, Law Rep. 6 Eq. 278. 

3. Testator gave a fund to his daughter M. for life, and after her death to all 
the children of M. begotten, or to be begotten, in equal shares. At the time of 
the testator’s death M. had four children by A., whom the testator believed to be 
M.'s lawful husband, and after the testator’s death M. had three more children by 
A. The marriage between M. and A. turned out not to be lawful. M. never 
had any legitimate children. Held, that the children born before the testator’s 
death took under the gift, but those born after his death did not. — Holt v. 
Sindrey, Law Rep. 7 Eq. 170. 

4. Illegitimate children of an unmarried woman described in the will by her 
maiden name, are entitled to share in a legacy to her ‘‘ and her two youngest 


daughters.” — Savage v. Robertson, Law Rep. 7 Eq. 176. 
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Income Tax. 


A fund was assigned to trustees on trust to pay a fixed sum annually to the 
assignor’s creditors in payment of their debts pro rata, with interest on such 
debts till payment. Held, that the assignor was entitled to deduct income tax 
on the payments of interest. — Crane v. Kilpin, Law Rep. 6 Eq. 334. 


INDICTMENT. 


1. It is not error that the caption of an indictment states that the grand jurors 
were sworn and aflirmed without alleging who were sworn and who were aflirmed, 
— Mulcahy v. The Queen, Law Rep. 3 H. L. 306. 

2. The 11 Vict. c. 12, declares it felony ‘‘ to compass, imagine, invent, devise, 
and intend to deprive and depose our Lady the Queen.” In an indictment under 
this statute it is sufficient to allege as overt acts that the defendants conspired, 
combined, confederated, and agreed to commit the offence ; and the allegation in 
one count of several different overt acts of felony is not objectionable. — Jb. 

See JUDGMENT. 

InFant. 


The defendant, being of age, signed the following statement at the foot of an 
account of the items and prices of goods furnished to him, while an infant by 
the plaintiff: ‘* Particulars of account to the end of 1867, amounting to 1621. 11s, 
6d., I certify to be correct and satisfactory.” Held, that this was not such a 
ratification in writing of the contract within 9 Geo. IV. c. 14, § 5, as to render 
him liable. — Rowe v. Hopwood, Law Rep. 4 Q. B. 1. 

See NECEsSARIES. 

IysUNCTION. 


1. The breaking up of the streets of a town for the purpose of laying gas-pipes 
without lawful authority will be enjoined in equity. (Sheffield Gas Consumers 
Co., 3 De G. M. & G. 304, not followed).— Attorney General v. Cambridge 
Consumers Gas Co., Law Rep. 6 Eq. 282. 

2. The breaking up of the streets of a town without lawful authority, for the 
purpose of laying pipes by an unincorporated gas company, is not such a 
nuisance as will be enjoined in equity on an information at the relation of a rival 
gas company (reversing the decree of Matins, V.C.).— Attorney General v. 
Cambridge Consumers Gas Co., Law Rep. 4 Ch. 71. 

3. Where a plaintiff has proved his right to an injunction against a nuisance, 
it is not for the court to inquire how the defendant can best remove it. The 
plaintiff is entitled to an injunction at once unless the removal of the nuisance is 
physically impossible. But when the difficulty of removing the injury is great, 
the court will suspend the operation of the injunction for a time, with liberty to 
the defendant to apply for an extension of time. — Attorney General v. Colney 
Hatch Lunatic Asylum, Law Rep. 4 Ch. 146. 

4. The defendants, officers of a trades’ union, gave notice to workmen by 
placards not to hire themselves to the plaintiff pending a dispute between the 
defendants and the plaintiff. The bill prayed an injunction to restrain the 
issuing of the placards, alleging that by means thereof the defendants had intimi- 
dated workmen from hiring themselves to the plaintiff, and that the plaintiff was 
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thereby prevented from continuing his business, and the value of his property 
materially diminished. eld, on demurrer, that the acts, as alleged, amounted 
to crime, and that they would be enjoined, inasmuch as they also tended to the 
deterioration of property. — Springhead Spinning Co. v. Riley, Law Rep. 6 Eq. 
dal. 

5. A wife moved for an injunction to restrain her husband from proceeding to 
obtain a dissolution of marriage, alleging a contract by him to condone all 
former causes of complaint, and not to take legal proceedings in respect thereof. 
The injunction was refused, as the contract might be set up in defence in the 
divorce court, and as it was executed by the husband in ignorance of the fact that 
his wife had committed adultery and on her positive assertion of innocence. — 
Brown v. Brown, Law Rep. 7 Eq. 185. 

6. An injunction restraining a defendant from entering a house was suspended 
during an appeal to the House of Lords; the case being one in which irreparable 
injury might be done to the defendant, and the defendant undertaking to proceed 
on the appeal with all due diligence. — Walford v. Walford, Law Rep. 3 Ch. 812. 

See Contempt, 3; Costs. 


Insanity. — See Lunatic. 


INSURANCE. 


1. A policy with the usual suing and laboring clause on the plaintiff's vessel 
was made ‘‘ subject to the running down clause.” By that clause, the assurers 
agreed that if the plaintiff became liable to pay and paid as damages for running 
down any other ship any sum not exceeding the value of the vessel insured, they 
would repay to the plaintiff a certain proportion of such sum. The vessel having 
run down another, the plaintiff successfully defended an action brought against 
him for the injury. Held, that he could not recover any part of the costs of the 
defence, either under the suing and laboring clause, or the running down clause. 
— Xenos v. Fox, Law Rep. 3 C. P. 630. 

2. A. insured goods by a policy which included jettison among the perils 
insured against. The goods were jettisoned. A. sued the underwriters for the 
whole amount insured, without having first collected the contributions to which 
he was entitled from the other owners of the ship and cargo. Held, that he could 
recover. — Dickenson v. Jardine, Law Rep. 3 C. P. 639. 

3. A. insured goods against “ perils of the seas,” &c., and ‘‘ all other perils, 
losses,” &c., for a voyage by a steamer from K. to Y. While the steamer was 
loading at K., her draught was increased by the weight of the cargo, till the dis- 
charge pipe was brought below the water, which then flowed in and through some 
valves negligently left open, and injured A.’s goods. Held, (1) that the injury 
was caused by a peril insured against; (2) that the burden of proving unsea- 


worthiness was on the underwriter. — Davidson v. Burnand, Law Rep. 4 C. P. 
117. 


INTEREST. 
1. In the voluntary winding up of a joint-stock company, claim made to the 
liquidator on bank-notes and drafts current at the time of the stoppage, is a 


sufficient demand for payment, and interest runs from the date of such claim. — 
In re East of England Banking Co., Law Rep. 4 Ch. 14. 
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2. Upon the winding up of a bank, all the debts of which were paid in full, 
interest was claimed on bank-notes and drafts current when the bank stopped 
payment. eld, that closing the doors of the bank dispensed with the necessity 
of a formal demand, and that interest was therefore payable. — Jn re East of 
England Banking Co., Law Rep. 6 Eq. 368. 

3. ‘The plaintiff was liable to pay a debt which carried interest at 11 per cent, 
The defendant was so bound to indemnify the plaintiff, but the plaintiff knew that 
the defendant denied that he was so bound, and would not pay without suit. Held, 
that the plaintiff ought to have paid the debt at once, and could only recover 
interest at 4 per cent from the time the debt was due. — Hawkins v. Maltby, Law 
Rep. 6 Eq. 505. 

See Bonn; Principat anp Surety, 2; TENANT FoR AND REMAINDER 
Man. 

INTERROGATORIES. 


1. In an action for libel, leave to put interrogatories to the defendant was 
refused, the avowed object of the plaintiff being to make the defendant criminate 
himself if he answered them in the affirmative. — Edmunds v. Greenwood, Law 
Rep. 4 C. P. 70. 

2. It is no objection to the administration of interrogatories tendered to the 
defendant in a cause of possession in the admiralty, that his answers might sub- 
ject him to penalties under the Foreign Enlistment Act; but if he states on oath 
his belief that an answer to any particular interrogatory will subject him to such 
penalties, he will not be compelled to answer it.— Zhe Mary or Alexandra, 
Law Rep. 2 Adm. & Ece. 319. 

Jorst Tenancy. —See Next or Kiy, 2; Tenancy ry Common. 


JUDGMENT. 

Semble, that when judgment is given on a verdict of guilty on a count in which 
several overt acts are charged, the judgment will be sustained, if any one of the 
overt acts be sufficient and be sufficiently alleged. — Mulcahy v. The Queen, Law 
Rep. 3 H. L. 306. 


JURISDICTION. 


County courts have jurisdiction of actions of ejectment where the yearly value 
of the premises does not exceed 201. A county court decided on conflicting 
evidence that the yearly value of the premises did not exceed 20/. Held (per 
Cocksurn, C.J., and Lusu, J.; Hannen, J., dubitante) that the Court of 
Queen’s Bench could not review this decision by prohibition. — Brown vy. 
Cocking, Law Rep. 3 Q. B. 672. 

See Apmiratty ; AwarRD; Bankruptcy, 7; Escare; Insunction, 4; Trust; 
VENDOR AND PurcHASER OF Esrarr, 3. 


Jury. 

The 3 & 4 Wm. IV. ec. 91, provides that the sheriff shall not return as jurors 
the names of any persons not qualified to serve according to the act, ‘‘ and that 
every man except as hereinafter excepted, between the ages of twenty-cne years 
and sixty years, residing, &c., shall be qualified with respect to property, and shall 
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be liable to serve on juries.” Held, that when a juryman was returned whose 
age exceeded sixty years, that fact only operated in his favor as an exemption, 
and was not cause for challenge by the prisoner. — Mulcahy v. The Queen, Law 
Rep. 3 H. L. 306. 


LANDLORD AND TENANT. 


1. B. executed a mortgage of certain premises to the defendants. The mort- 
gage was by indenture, but was never executed by the defendants; by it B. 
conveyed the premises in fee, on trust for sale, ‘‘ and as a further security for 
the principal and interest for the time being due from B. to the defendants.” 
B., by the deed, attorned, and became tenant to the defendants for and during 
the term of ten years, if that security should so long continue, at a certain yearly 
rent, payable on each lst of October. ‘‘ Provided, that without any notice or 
demand it should be lawful for the defendants, before or after the execution 
of the trusts of sale, to enter on the premises, eject B., and determine the said 
term of ten years.” B. accordingly continued in occupation, and rent not being 
paid on the first rent day, the defendants distrained. Held, that the intention 
of the parties, as appeared by the deed, was to create a tenancy at will only; 
that a deed being therefore unnecessary, the tenancy was created by the assent 
of the parties and the occupation under it, and that the fact that the defendants 
had not executed the deed was immaterial. — Morton v. Woods, Law Rep. 3 Q. 
B. 658. 

2. A. let to B. a defined portion of a room in a factory, with steam-power for 
working machines belonging to B., at a certain yearly sum, payable quarterly ; 
a deduction to be allowed in case of hindrances in the supply of power. Held, a 
sufficient demise to entitle A. to distrain. — Selby v. Greaves, Law Rep. 3 C. P. 
594. 

3. A tenant is estopped to deny that his landlord has a legal reversion, though 
it appear from the instrument of demise that the landlord has only an equity of 
redemption. — Morton v. Woods, Law Rep. 3 Q. B. 658. 

4, The lessee of an inner close has, by necessity, a right of way over an 
outer close which belongs to his lessor, but he cannot, by user, acquire an 
easement to deposit packages on a close which belongs to his lessor. — Gayford 
v. Moffatt, Law Rep. 4 Ch. 133. 

5. The plaintiff took a lease for ninety-nine years, with a covenant for quiet 
enjoyment, of land on which his lessor had built him a house. The plaintiff laid 
out a garden on the demised land back of the house. Subsequently, the plain- 
tiff’s lessor let the adjoining land to the defendant, who built thereon a stable, 
having a wall twenty-three fect high, running the whole length of the plaintiff's 
garden. The plaintiff filed a bill to restrain the erection of the wall as inter- 
fering with the free access of light and air to, and the enjoyment of, his garden. 
Held, that there was no contract, express or implied, that the enjoyment of the 
garden, as garden, should not be interfered with. — Potts v. Smith, Law Rep. 
6 Eq. 311. 

6. A lessee covenanted, for himself and his assigns, that he and they would 
not assign the demised premises without the consent of the lessor. Held, that 
this covenant ran with the land, and that the lessor could sue an assignee of the 
lease for the breach of it, and that the measure of damages would be such a sum 
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as would place the lessor in the same position as if he had still the defendant's 
liability, instead of the liability of another of inferior pecuniary ability, for breaches 
both past and future. 

Similar covenants to keep the buildings in repair, and to repair and replace 
tenants’ fixtures fixed to the premises, run with the land, but not similar covenants 
as to movable chattels on the premises at the time of the demise. — Williams y, 
Earle, Law Rep. 3 Q. B. 739. 

7. An underlease of a whole term amounts to an assignment. — Beardman vy, 
Wilson, Law Rep. 4 C. P. 57. 

8. A tenant under a parol agreement underlet a part of the premises, and 
at the determination of both tenancies the undertenant held over against the will 
of the tenant. Held, that the landlord could recover against the tenant as 
damages the value of the premises for the time he was kept out of possession, 
and the costs of ejecting the undertenant.— Henderson v. Squire, Law Rep. 
4 Q. B. 170. - 

See Conpition; CovENANT, 3; MorrtGaGe, 2. 


Larceny. 

1. The cashier of a bank has a general authority to conduct its business, and 
to part with its property on the presentation of a genuine order; and if, being 
deceived by a forged order, he parts with the bank’s money, he parts, intending 
so to do, with the property in the money, and the person knowingly presenting 
the forged order is not guilty of larceny, but of obtaining money on false pre- 
tences. — The Queen v. Prince, Law Rep. 1 C. C. 150. 

2. Partridges, hatched and reared by a common hen, so long as they remain 
with her, and, from their inability to escape, are practically in the power and 
dominion of her owner, may be the subject of larceny, though the hen is not 
confined in a coop, but at liberty. — The Queen v. Shickle, Law Rep. 1C. C. 
158. 

8. A. stole gas for the use of a manufactory by drawing it off from the main 
through a pipe, which was never closed at its junction with the main. The gas 
from this pipe was burnt every day, and turned off at night. Held, (1) that as 
the pipe always remained full, there was a continuous taking of the gas, and not 
a series of separate takings ; and (2) that even if the pipe had not been kept full, 
the taking would have been continuous, as it was substantially one transaction. — 
The Queen v. Firth, Law Rep. 1 C. C. 172. 


Lease.—See LanpLorp aND TENANT; PRESUMPTION. 


Leaacy. 

1. A testator gave a legacy to A., ‘‘if not an uncertificated bankrupt at my 
death.” A. was a bankrupt at the testator’s death, but the bankruptcy was 
annulled four months later. Held, that A. was not entitled to the legacy. — Coz 
v. Fonblanque, Law Rep. 6 Eq. 482. 

2. A testator gave a legacy to several persons successively for their lives, and 
after the death of all of them to H.; but if H. should be dead when the legacy 
should ‘‘descend and come” to him, then that the same should be paid to 
all the children of H., ‘‘ except the one entitled to any real property on his 
father’s decease.” On the death of H., in 1862, after the testator’s death, his 
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eldest son became tenant for life in remainder of real estate, expectant on the 
death without issue of the tenant in life in possession, which happened in 1863. 
The surviving tenant for life of the legacy died in 1867. Held, that the eldest son 
of H. was excluded from participation. — In re Grylls’s Trusts, Law Rep. 6 Eq. 
589. 

See Bonp; Cuarity; Conversion; Devise; Execrion; 
Trust; Huspanp anv Wire, 3; Mortman; Next 
or Kix, 1; Perrerurry; Vestep Lyrerrest; WILL, 4-7. 

LEGISLATURE. — See LiBEL. 
Lex Locr.—See Conruict or Laws. 


An accurate report in a newspaper of a debate in parliament, containing 
matter disparaging an individual, is not actionable ; the publication is privileged 
on the ground that the advantage of publicity to the community outweighs any 
private injury; and comments in the newspaper on the debate are so far priv- 
ileged, that they are not actionable so long as they are honest, fair, and justified 
by the circumstances disclosed in the debate. — Wason v. Walter, Law Rep. 
4Q. B. 73. 

See InrERROGATORIES, 1; SLANDER. 


Licut. 


To acquire a right to the access of light and air to a house by actual enjoy- 
ment, under 2 & 3 Wm. IV. c. 71, § 3, it is not necessary that the house should 
be occupied or fit for immediate occupation during the statutory period. — 
Courtauld v. Legh, Law Rep. 4 Ex. 126. 

See LanpLorp anp Tenant, 5. 


Limirations, STATUTE OF. —See TENANCY IN Common, 2. 


Lorp’s Day. —See Sunpay. 


Lunatic. 

1. A lunatic died seised of real estate; it had not been found who was her 
heir. F., C., and D. respectively claimed as heirs. The person who had been 
acting as solicitor for the committee, acted as F.’s solicitor, and had induced the 
tenants to attorn to him. On bills filed by C. and D., held, that a receiver ought 
not to be appointed, it being merely a case where several persons set up adverse 
legal titles. — Carrow v. Ferrior, Law Rep. 3 Ch. 719. 

2. M. filed a bill as next friend of P., whom he alleged to be of unsound 
mind. P., on a proceeding in lunacy, was found sane. The bill was taken off 
the files on P.’s application, and M. ordered to pay P.’s costs, as between solicitor 
and client, and the defendant’s costs as between party and party. — Palmer v. 
Walesby, Law Rep. 3 Ch. 732. 

MarriaGce. — See Divorce; or 
Marriep Woman. —See Huspanp anp WIFE. 


MARSHALLING OF ASSETS. 
A., in Ceylon, was in the habit of consigning cargoes to his factors in England 
for sale on his account, and of drawing bills on the factors against the consign- 
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ments. Consignments of coffee having been thus made, and the factors having 
accepted bills against them, the factors pledged the coffee, together with certain 
securities of their own, with one T., to secure a debt due from them to him, 
The factors became bankrupt, and T. sold the coffee (which produced more 
than enough to cover the bills drawn against it), and enough of the other 
securities to satisfy his debt. Held, that A. was entitled as against the factors’ 
estate to have the remaining securities in T.’s hands marshalled, and to have a 
lien thereon for the balance due him on account of the coffee. — Ex parte Alston 
Law Rep. 4 Ch. 168. 


Masrer.— See Botromry Co 3; FreiGut, 1, 2. 


Master aND SERVANT. 


To an action for breach of an indenture of apprenticeship, the defendant, the 
apprentice’s father, pleaded that the apprentice ‘‘ was and is prevented by act 
of God, to wit, by permanent illness, happening and arising after the making of 
the indenture, from remaining with or serving the plaintiff during all said term.” 
Held, on demurrer, a good plea in excuse of performance, without any averment 
that the plaintiff had notice of the illness before the commencement of the action, 
— Boast v. Firth, Law Rep. 4 C. P. 1. 

See Contract; SEDUCTION. 


MesneE Prorits. 

1. In an action of trespass for mesne profits the plaintiff proved that the defend- 
ant had had a lease of the premises (which was not produced), and that he 
had paid a certain yearly rent; but when or for how long did not appear. 
He also gave in evidence a judgment by default in a previous action of eject- 
ment for the same premises. By the writ in ejectment, which was dated Feb. 5, 
1868, the plaintiff had claimed title from March 28, 1867. Held, that on all this 
evidence it sufficiently appeared that the defendant was in possession of the 
premises at the date of the writ of ejectment, and that the plaintiff was entitled 
to mesne profits from that time. 

Per Ketty, C.B. The judgment by default taken alone is no evidence of the 
defendant's possession at any time. Per and Cveassy, BB., such judg- 
ment is prima facie evidence that the defendant was in possession at the date of 
the writ, but not for the period during which the plaintiff claims title in his writ. 
— Pearse v. Coaker, Law Rep. 4 Ex. 92. 

2. In an action for mesne profits the declaration alleged that the plaintiff ‘‘ had 
incurred great expense in recovering possession of his land.” Held, that under 
these words he was entitled to recover the costs of a previous action of eject- 
ment. — Ib. 

MisREPRESENTATION. —See Husspanp anp Wire, 2; Ixsunction, 5; 
Venpor Purcuaser or Estate, 3. 


Mistake. — See Awarp, 1; Revocation oF WILL. 


MOonrEY HAD AND RECEIVED. 


Where a person transfers to a creditor on account of a debt, whether due or 
not, a fund actually existing or accruing in the hands of a third person, and noti- 
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fies the transfer to the holder of the fund, and the holder promises to pay the 
transferee, an action for money had and received lies at the suit of the transferee 
against the holder. — Griffin v. Weatherby, Law Rep. 3 Q. B. 753. 


MortGace. 

1. A debenture purporting to be an assignment of the undertaking and of all the 
real and personal estate of a company, to secure the repayment of a sum of 
money at a future date, creates a valid charge on all personal estate existing at 
the date of the debenture, but not on subsequently acquired personal estate. — 
In re New Clydach Sheet and Bar Iron Co., Law Rep. 6 Eq. 514. 

2. A. mortgaged the lease of the house in which he lived, together with two 
policies of insurance, to the defendant, to secure the repayment of £250 and inter- 
est, and also the premiums. The mortgage deed contained a clause by which the 
mortgagor attorned tenant from year to year to the mortgagee in respect to the 
house at the yearly rent of £175. The mortgagor having become bankrupt, 
the mortgagee distrained for a year’s rent under the attornment clause, though 
at that time the landlord’s rent of £115, the interest on the money advanced, and 
the premiums, had all been paid. Held, on demurrer, that the attornment clause 
was not intended to enable the mortgagee to repay himself any of the capital 
advanced, but only to secure the payment of rent, interest, and premiums. — 
Hampson v. Fellows, Law Rep. 6 Eq. 575. 

3. A mortgage deed contained a power to the mortgagee, on default, to sell 
and dispose of the premises by public sale or private contract for such price as 
could reasonably be gotten for the same. Default having been made, the mort- 
gagee sold the premises and credited the mortgagor with the whole of the pur- 
chase-money ; but in fact received only a part, and allowed the remainder to 
remain on mortgage given by the purchaser. Held, that the transaction being 
bona fide, the execution of the power was valid, and the original mortgagor had 
no equity of redemption. — Thurlow v. Mackeson, Law Rep. 4 Q. B. 97. 

See Demanp; Devise, 2; Executor anp ADMINISTRATOR, 2; FRIENDLY 
Soorery; Huspanp anp Wire, 2; LanpLorp anp 1, 3; Priority. 


Mortarn. 

A legacy payable out of both personalty and the proceeds of the sale of realty 
is, while unpaid, within the statute of mortmain; and it cannot be bequeathed by 
the legatee to a charity, nor can it be apportioned so as to give the charity that 
part of the legacy which would be paid out of personalty. — Brook v. Badley, 
Law Rep. 3 Ch. 672. 

See WiLL, 5. 


NavIGABLE WATER. 


A claim for anchorage dues on a navigable arm of the sea cannot be supported 
in respect of the mere ownership of the soil; but such ownership, together with 
the maintenance of buoys from time out of mind, and the benefit to the public 
therefrom, are a sufficient consideration to support the claim, if the dues have 
been paid time out of mind. (Exch. Ch.)— Free Fishers of Whitstable v. 
Foreman, Law Rep. 3 C. P. 578. 

See Prescrirrion. 
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NECESSARIES. 

The plaintiff sold to the defendant, a minor, a pair of jewelled solitaires, which 
might be used as sleeve-buttons, worth £25, and an antique silver goblet, worth 
£15, which last the plaintiff knew the defendant intended for a present. The 
defendant was the younger son of a deceased baronet, with no establishment of 
his own, and an allowance of £500 a year. In an action for the price of these 
articles, the question whether they were necessaries was left to the jury, who 
found that they were. Held (Exch. Ch.), that the question whether they were 
necessaries was one of fact, but like other questions of fact should not be left to 
the jury unless there was evidence on which they could reasonably find that they 
were ; that there was no such evidence in this case, and that a nonsuit ought to 
have been ordered. 

Whether evidence that the defendant was sufficiently provided with such arti- 
cles, though the plaintiff did not know it, was admissible, quaere.— Ryder y, 
Wombwell, Law Rep. 4 Ex, 32. 


NEGLIGENCE. 


1. The defendant, under a contract with the Metropolitan Board of Works, 
opened a public highway for the purpose of constructing a sewer; some months 
afterwards, the plaintiff's horse was injured by stumbling in a hole in the road, 
The defendant had properly filled up the road, and the hole was owing to the 
natural subsidence which sometimes takes place, sooner or later, after such an 
excavation. Held, that the defendant was not liable for the damage, for that 


there was no obligation on him to do more than properly reinstate the road. 
(Exch. Ch.) — Hyams v. Webster, Law Rep. 4 Q. B. 138. 

2. The plaintiff, while travelling by the defendant’s railway, was injured by the 
fall of a girder, which workmen, not under the defendant’s control, were em- 
ployed in placing across the walls of the railway. It was proved that the work 
was very dangerous, though none of the witnesses had ever known of a girder 
falling ; that it was the practice when such work was going on over a railway, for 
the company to place a man to signal to the workmen the approach of a train; 
and that this precaution was not taken; but there was no evidence that the com- 
pany’s servants knew that the girder was being moved at the time the train was 
passing, or knew the means used for moving it. On a case in which the court 
were at liberty to draw inferences of fact: Held (in the Exchequer Chamber, 
reversing the judgment of the Court of Common Pleas), that though the evidence 
of negligence was such that it could not have been withdrawn from a jury, yet, 
that as a fact, the defendants were not guilty of negligence. — Daniel v. Met- 
ropolitan Railway Co., Law Rep. 3 C. P. 591. 

See or Lapina; Corpision, 2, 3; Damaces, 1; Ramway, 2; Sur, 2. 

InstruMENTS. — See Brits anp Notes. 


New Triat.—See SLanper. 


Next or 
1. A legacy was given on trust for F., a married woman, for life, then to her 
husband for life, and after the death of the survivor, for such persons “related 
by blood” to F. as she should appoint, and, in default of appointment, for those 
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who would be ‘‘ the personal representatives” of F. in case she had died sole 
and unmarried. A codicil referred to the above trusts as being for the benefit 
of the ‘‘ relations and next of kin” of the testator’s daughter. F. died during 
the testator’s life. Held, that ‘* personal representatives” meant statutory next 
of kin. —Jn re Gryll’s Trusts, Law Rep. 6 Eq. 589. 

2. Personal property was settled by a marriage settlement, after other trusts, 
in trust for such person or persons as at the wife’s death should be her next of 
kin ‘* under and according to” the Statute of Distributions. eld, that the next 
of kin took as tenants in common, and not as joint-tenants.— In re Ranking’s 
Settlement Trusts, Law Rep. 6 Eq. 601. 

See W111, 6. 

Notice. — See Covenant, 1; Executor aNnp ADMINISTRATOR, 2; HusBaND 
AND WIFE, 2; Master anp Servant; Priority. 
Novation. — See Sar, 5. 
Nuisance. — See Insuncrion, 1-3. 


Nu.uity oF MarriaGe. 

Impotence does not render a marriage void, but only voidable, and the valid- 
ity of a marriage cannot be impeached on that ground after the death of one of 
the parties. Therefore the right of a husband to administer his wife's estate 
cannot be disputed on the ground of the nullity of the marriage by reason of his 
impotence. — A. v. B., Law Rep. 1 P. & D. 559. 

Orricer. — See Escape; Stamps. 
PaRENT AND CuiLp. — See SEDUCTION. 
PaRLIAMENT. — See 
Parot Eviwence. — See Awarp, 1, 2; Perpetuiry, 1. 
Parties. —See Company, 3; VENDOR AND PurcuaserR OF Rea Estate, 3. 


PARTNERSHIP. 


1. A court of equity will not decree specific performance of a contract for 
partnership, where the plaintiff has a remedy at law, where there are no legal 
difficulties in the way, which the court can remove, and where there has been no 
part performance. — Scott v. Raymond, Law Rep. 7 Eq. 112. 

2. B. and H. owned a newspaper in equal shares. B. assigned his share to 
W.., who had the assignment registered under the Copyright Act. W. knew at 
the time of the purchase that there was a suit between B. and H. as to the own- 
ership of the newspaper, and after the purchase he allowed B. and H. to carry 
on the newspaper as partners. Held, (1) that W. could only take B.’s share, 
subject to the equities between the partners; and (2) that the registration was 
futile, as there was nothing analogous to copyright in the name of a newspaper. 
— Kelly v. Hutton, Law Rep. 3 Ch. 703. 

See Tenancy 1x Common, 1. 


Penatty. —See Bonn, 2; Broker. 
PERPETUITY. 


1. Gift by will to a woman for life, remainder to her children for life, and a 


gift over to the grandchildren. Held, that evidence that at the date of the will, 
VOL. III. 46 
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the woman was past child-bearing was not admissible to show that children then 
living were meant, so as to make valid the gift over, which otherwise was void 
for remoteness. — In re Sayer’s Trusts, Law Rep. 6 Eq. 319. 

2. A testator directed trustees to apply so much as was necessary of the 
income of his residuary personal estate for the maintenance of A., a lunatic, and 
to invest any surplus, and treat it as part of the testator’s personal estate, which 
was given over after A.’s death. Held, that under the Thelluson Act, the diree- 
tion to invest the surplus was void beyond the period of twenty-one years, and 
that the testator’s next of kin were entitled to the accumulations. — Mathews y, 
Keble, Law Rep. 3 Ch. 691. 

Pitor. — See Coston, 1-3; 4. 
PieapinG. — See 5; Equiry PLeapinG anp Practice; Inpicr- 
MENT, 2; MasTeR aND ServAaNT; MesneE Prorirs, 2. 
PiepGe. —See Factor; MarsHaLiinG or Assets. 


Power. 


1. A., having power to appoint funds by deed or by her last will in writing or 
any writing purporting to be or being in the nature of her last will, to be signed 
in the presence of two witnesses, died intestate, but left in an envelope an unat- 
tested memorandum signed by herself ‘‘ for my son and daughters. Not having 
made a will, I leave this memorandum, and hope my children will be guided by 
it, though it is not a legal document. The funds I wish divided” in a certain 
way. Held, that this memorandum showed no intention to execute the power, 
and that therefore the court could not give it validity as an appointment. — Garth 
v. Townsend, Law Rep. 7 Eq. 220. 

2. By a marriage settlement, a fund was settled on such trusts as the wife 
should by will appoint, and, in default of appointment, in trust for such persons 
as should, at the death of the survivor of the husband and wife, be the next of 
kin of the wife. By her will, purporting to exercise the power, the wife gave all 
her property to her executors therein named, and gave several legacies which 
did not exhaust the fund. She died in her husband’s lifetime. Held, that the 
fund was by the appointment all converted into the wife’s general personal estate, 
and that the surplus, after paying legacies, belonged to her husband, and not to 
those entitled under the settlement in default of appointment. — Brickenden v. 
Williams, Law Rep. 7 Eq. 310. : 

3. A. devised his estate to B. for life, without impeachment of waste, and then 
to B.’s issue, and in default of issue over. The will gave B., or any person in 
possession under the limitations of the will, power to work or to lease the mines. 
B. was to pay over to trustees the rents and profits of the mines, and with them 
B. was to buy, with the consent of the trustees, other estates, of which she was 
to receive the rents during her life. While in possession, B. made a lease for 
sixty years. Held, that the lease was not warranted by the power, for that on 
the whole will it appeared that A. intended to restrict B. to making a lease for 
her life only. — Vivian v. Jegon, Law Rep. 3 H. L. 285. 

4. A settlement contained, among other things, a power for B., in case of the 
death of his first wife and his marrying again, to charge the estates with portions 
for the younger children of his second marriage, the amounts to be greater or 
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less, according to the number of children of the first marriage. The deed pro- 
vided that if the brothers of B. should, respectively, come into possession of the 
estates, ‘‘cither before or after their marriage with any woman or women,” they 
might charge the estate with ‘the like sum or sums of money for the portion or 
portions of their child or children (other than an eldest son), as B. is entitled to 
do before or after his marriage with any woman or women after the death of 
his first wife.” Held (Lord Cranwortu, dubitante), that this was an absolute 
power which, with reference to a younger brother of B. succeeding to the estates, 
was not subject to the restrictions and contingencies which applied to B. — Earl 
of Harrington v. Countess (Dowager) of Harrington, Law Rep. 3 H. L. 295. 

See Conversion ; Erection, 1; Huspanp anp Wire, 4; MorrGace, 3. 


Pracrice.— See Costs; Equiry PLEapING Practice; INTERROGATORIES. 
? 


PRESCRIPTION. 


The owner of a several fishery in a navigable and tidal river claimed a right 
to use stop-nets to catch fish. The nets had been in use for forty-five years up 


to 1862; there was no evidence of previous user, nor was there any evidence to 


the contrary. Held, that the user for forty-five years did not raise a conclusive 
presumption of law that the nets had been used from time immemorial. — Holford 
v. George, Law Rep. 3 Q. B. 639. 

See LanpLorp anp Tenant, 4; Licut; NaviGaBLe Waters. 


PRESUMPTION. 

By an indenture dated 1598, a farm was demised for 1,000 years, with a 
covenant by the lessor to convey the fee to the lessee within five years if required. 
The farm was assigned as leasehold in 1777, since which time it had been three 
times devised as freehold, and on the court rolls of the manor, of which the farm 
formed part, the land was called freehold. Held (reversing the decision of the 
Master of the Rolls), that the farm remained leasehold as between the heir 
and administrator of an intestate owner. — Pickelt v. Packham, Law Rep. 4 Ch. 
190. 

See Prescription ; WILL, 3. 


PrINcIPAL AND AGENT. — See Brits anp Nores, 2; Factor; 1. 


PrincipaL AND SURETY. 

1. A surety on a bond to secure a debt was secured by another bond of in- 
demnity against all sums he might be called on to pay as such surety. This 
second bond was given by one A., who had died, having by will devised certain 
property specifically on trust to pay the debt. The creditor having applied to 
the surety, the surety had recourse to A.’s executors, who said that they had 
no funds, and were unable, under the will, to raise money by sale of A.’s estate 
without a decree of the court. Held, that though the surety had paid nothing, 
yet he could maintain a bill against the executors for administration, payment 
of the debt, and indemnity ; and also that the bill need not be filed on behalf of 
all the creditors of A. — Wooldridge v. Norris, Law Rep. 6 Eq. 410. 

2. A third party joined in a mortgage as surety, but for the payment of 
interest only, and the principal and surety covenanted jointly and severally with 
the creditor to pay the interest. Afterwards the debtor executed a deed whereby 
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he assigned all his property in trust for his creditors, and the creditors released 
him from all debts, with a proviso that nothing contained in the deed should 
affect any mortgage held by any creditor, or any right or remedy which any 
creditor might have against any other person in respect of any debt due by the 
debtor either alone or jointly with any other person. //eld, that the deed gave 


only a qualified release, and did not extinguish the debt, and that the remedy 
of the creditor against the surety for interest was not barred. — Green v. Wynn, 
Law Rep. 7 Eq. 28; s.c. Law Rep. 4 Ch. 204. 
See Guaranty. 
Priority. 

1. Where a prior equitable title is established by the court against one 
who took an equitable mortgage by deposit of the title deeds: Semble, the 
court will order him to deliver up the deeds, though he acquired them for value 
and without notice from the legal owner. — Newton v. Newton, Law Rep. 4 Ch. 
143. 

2. The owner of a ship mortgaged her to G., who transferred the mortgage to 
A. Both mortgage and transfer were registered. Subsequently G. paid off A., 
and an entry discharging the mortgage was made in the registry. After a year 
A. retransferred to G. this mortgage, and the registrar wrote in the margin of 
the register, that a re-transfer only had been intended. G. then transferred the 
mortgage to W. by way of security, and the transfer was registered. In March, 
1865, G. paid off W., but no re-transfer was executed. In May, 1865, the ship- 
owner gave G. another mortgage, which was registered. In November, 1865, this 
mortgage was transferred to B., but was not registered till July, 1866. In March, 
1866, G. agreed with W. that G.’s original mortgage should be a security for 
the balance due from G. to W. Held, that the first niortyage was discharged 
by the entry of discharge, and could not be revived, and that the new agreement 
between G. and W., not being registered, was of no avail against B. — Bell v. 
Blyth, Law Rep. 4 Ch. 136. 

See Conruicr or Laws; Huspanp anp Wire, 2; PARTNERSHIP, 2. 


Privitece. —See Arrest; Liner. 
Propvuction or Documents. — See ATToRNEY, 3, 4. 
Prourition. — See JURISDICTION. 
Promissory Note.—See Brits anp Nores, 2, 3; [yrerest, 1, 2. 
Pusiic Orricer.— See Stamps. 
Trower. —See Principat anp Surety, 1. 


1. A company were empowered by a statute, passed in 1832, to make and 
use a railway for the passage of wagons, engines, and other carriages. The 
company ran passenger trains drawn by locomotive steam-engines, having taken 
all reasonable precautions to prevent the emission of sparks. The plaintiff's 
haystack having been fired by sparks from an engine, held, that, as the com- 
pany had not express powers by statute to use locomotive steam-engines, they 
were liable at common law for the damage. —Jones v. Festiniog Railway Co., 
Law Rep, 3 Q. B. 733. 
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2. A railway carriage in which the plaintiffs (husband and wife) were passen- 
gers to R., on reaching R. overshot the platform on account of the length of the 
train. The passengers were not warned to keep their seats, nor was any offer 
made to back the carriage to the platform. After several persons had got out, 
the husband did so without any communication with the railway’s servants, and 
the wife, standing on the steps of the carriage, took his hands and jumped down, 
and in so doing strained her knee. There was a foot-board between the steps 
and the ground which she did not use, but there was no evidence of carelessness 
on her part in the manner of descent. It was daylight. In an action against 
the railway company for the injury: Held (Exch. Ch. per Bytes, MELLor, 
MontaGvE, and Hannen, JJ.; Keatine, J., dissentiente), that there was 
no evidence for the jury of negligence in the defendants, and that the plaintiffs’ 
negligence contributed to the accident. — Siner v. Great W. Railway Co., Law 
Rep. 4 Ex. 117. 

See NEGLIGENCE, 2; VENDOR’s LIEN. 


Rare. 

A woman permitted the prisoner to have connection with her, under the im- 
pression that it was her husband. Held, that in the absence of evidence that she 
was unconscious at the time the act of connection commenced, it must be taken 
that her consent was obtained, though by fraud, and that therefore the prisoner 
was not guilty of rape.— The Queen v. Barrow, Law Rep. 1 C. C. 156. 

Recerver. —See Lunatic, 1. 
Recorp. — See Evipence; Priority 2. 
REFEREE. — See Awarp, 3. 
REGISTRATION. — See EvipeNcE; Priority, 

— See Principat anp Surety, 2. 
REMAINDER. — See Cross Remarnpers; TENANT FOR Lire AND REMAINDER- 
MAN. 

Res Apsupicata. —See Divorce, 4. 


Revocation or WILL. 

The 1 Vict. c, 26, § 22, enacts that no will which shall be in any manner 
revoked shall be revived by a codicil, unless the codicil ‘‘ shows an intention 
to revive the same.” Where a testator made a will, and then made a second 
will revoking the first, held, that the first will was not revived from the mere fact 
that a codicil subsequent to both wills imported to be a codicil ‘to the last 
will and testament of me (the testator) which bears date” the date of the 
first will, if there is no other evidence of intention to revive the first will. — 
Goods of Steele, Law Rep. 1 P. & D. 575. 


SaLe. 


1. The plaintiff, in England, sent an order to P., in Brazil, to buy cotton for 
him. P. bought cotton, and shipped it in the defendant's vessel; the invoice was 
made out as shipped on account and risk of the plaintiff, but the bill of lading 
was made deliverable to P.’s order or assigns. P. wrote a letter to the plaintiff, 
advising the shipment, saying that P. had drawn on the plaintiff for the amount in 
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favor of P.’s agent, ‘‘ to which we beg your protection.” The letter purported to 
enclose the invoice and the bill of lading. The invoice was enclosed, but the bill 
of lading, indorsed in blank by P., was sent with the bill of exchange to P.’s 
agents in England. The agents sent the two documents to the plaintiff, who 
retained the bill of lading, but returned the bill of exchange unaccepted, on the 
ground that P. had not complied with his order. The plaintiff presented the bill 
of lading to the defendant, but he, being advised by P.’s agents, refused to 
deliver it to him, and said that he should deliver it to P.’s agents on a duplicate 
bill of lading. On a case stated, the court having power to draw inferences of 
fact: Held, that P.’s intention was that the property should not pass till the bill 
of exchange was paid, and that therefore the defendant was justified in his 
refusal. — Shepherd v. Harrison, Law Rep. 4 Q. B. 196. 

2. On the 9th of May, the plaintiff, through his brokers, cdntracted to sell 
shares in a company to the defendants, stock jobbers, the settling day being the 
15th of May. Betore the settling day the defendants, on a day called the name- 
day, in accordance with the custom of the stock exchange, gave to the plaintiff's 
broker the names of seventeen persons as ultimate purchasers. The plaintiff 
executed accordingly seventeen deeds of transfer, and on the settling day by his 
broker handed them and the share certificates to the defendants, who thereupon 
paid the agreed price. ‘The company had, in the mean time, stopped payment, 
and was ordered wound up. The seventeen transferees had paid their purchase- 
money to the defendants and had received the deeds of transfer, but had not 
executed them, and the plaintiff was obliged to pay calls on the shares. Ona 
bill by the plaintiff against the defendants, claiming indemnity against the calls; 
Held (reversing the decree of Matins, V.C.), that the contract must be 
interpreted according to the rules of the stock exchange, and that after the 
defendants had paid the purchase-money, and given the names of transferees to 
whom the vendor executed transfers, and after these transferees had received the 
transfers and paid the purchase-money, the liability of the defendants ceased, and 
that the bill should be dismissed. — Coles v. Bristowe, Law Rep. 4 Ch. 3; s. P. 
Grissell v. Bristowe. (Exch. Ch., reversing judgment of the Common Pleas) 
Law Rep. 4 C. P. 36. See also Hawkins vy. Maltby, Law Rep. 4 Ch. 200. 

3. But the liability of the jobber does not cease, if the person named by him 
as ultimate purchaser is not a person who is bound to take the shares. — Mazted 
v. Paine, Law Rep. 4 Ex. 81. 

4, When persons contract to buy or sell shares through brokers and jobbers 
on the stock exchange, they contract according to the custom of the exchange, 
by which the buyer or seller of shares undertakes to buy or sell from or to the 
person whose name is given to him on name-day, — Hodgkinson v. Kelly, Law 
Rep. 6 Eq. 496. 

5. Plaintiff, on Noy. 2, through his brokers, sold one hundred shares to the 
defendants, stock-jobbers. The sale-note expressed that the sale was ‘* subject to 
the rules of the stock exchange, and with registration guaranteed,” also that 
payment was to be made on Nov. 15; shortly before this date defendants sent to 
the plaintiff's brokers the name of H. as transferee with the purchase-money, 
and the transfers were executed by the plaintiff to H. The transfers not having 
been executed by H., the defendants obtained a decree for specific performance by 
H. of the contract with them and for indemnity. Meanwhile the company had 
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been wound up, and the plaintiff was placed on the list of contributories. He 
then filed this bill against the defendants for a decree for specific performance 
and indemnity. ‘The plaintiff having died, his executor, having been placed on 
the list, revived the suit. The estate was insufficient: //e/d, (1) that the stock- 
jobbers were principals; (2) that the facts did not show a novation of the 
original contract, and that the plaintiff was entitled to the decree prayed for; (3) 
that the right to indemnity was not limited to the amount of dividend which the 
estate could pay, but that the executor had all the rights which his testator, if 
living, would have had. — Cruse v. Paine, Law Rep. 6 Eq. 641. 

6. The- plaintiff sold twenty shares on May 10, on the stock exchange to one 
P., a jobber for the settling-day, May 15. The defendant, on May 2, bought of 
P. twenty shares in the same company for the same day; and on May 14, having 
learned that the plaintiff was to supply the shares, instructed P. to give the 
name of C. as transferee. The transfer was made accordingly, and executed by 
the plaintiff and C. C. neither paid nor agreed to pay the defendant any sum in 
respect to the shares, and the defendant had authority to give the name of C. 
as transferee. The company being wound up, the plaintiff was obliged to pay 
calls, the liquidators refusing to register the transfer. Held, that the plaintiff 
was not entitled to be indemnified by the defendant against the calls. — Zorring- 
ton v. Lowe, Law Rep. 4 C. P. 26. 

See Custom; EstorppeL; MorrGaGe, 3; Speciric PERFORMANCE; STOPPAGE 
Transiru; Trust, 3; Venpor anp Purcuaser or Reat Esrate; 
WakRANTY. 

SEDUCTION. 

The plaintiff's daughter, a minor, left his house and went into service. Her 
master dismissed her at a day’s notice, and the next day, on her way home, the 
defendant seduced her. Held, that as soon as the service was put an end to by 
the master, whether rightfully or not, the girl intending to return home, the 
right to her services revived, and the plaintiff could maintain the action. — Terry 
v. Hutchinson, Law Rep. 3 Q. B. 599. 

SENTENCE. — See Crournar Law. 
Servant. — See Master anp SERVANT. 
Set-orr. — See Britis anp Notes, 4. 
Suerirr. — See Escape. 


Sur. 

1. A charter-party provided that the ship should proceed to a certain port, 
and there, or as near thereto as she could safely get, deliver the cargo in the 
customary manner, but said nothing as to the time to be occupied in the dis- 
charge. While the ship was unloading, the authorities, owing to a threatened 
bombardment, refused for several days to allow any of the cargo to be unloaded. 
Held, that the contract implied by law was that each party would use reasonable 
diligence in performing that part of the duty of unloading which fell on him, and 
was not that the discharge should be completed within the time usual at the port ; 
and that therefore the ship-owner could not recover damages from the charterer 
for the delay. — Ford v. Cotesworth, Law Rep. 4 Q. B. 127. 

2. A shipper can sue in admiralty the owners of the vessel for damage to his 
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goods caused by negligence of the crew, though the vessel was under charter, if 
the shipper did not know of the charter, and if the master put up the ship as a 
general ship. — The Figlia Maggiore, Law Rep. 2 Adm. & Ecce. 106. 

3. The plaintiffs were indorsees of the bill of lading of a cargo, which, 
according to the charter-party which referred to the bill of lading, was to be 
unloaded at S. ‘at the usual place of discharge.” On arriving at S. the master 
put into the A. dock, when the plaintiffs ordered him to remove the ship to the B. 
dock, which the master refused to do until he had been paid the expenses of 
entering the A. dock. Both docks were places of delivery for similar cargoes. 
In a suit for breach of contract for non-delivery of cargo: Held, that the master 
was justified in mooring in the A. dock, but having received directions to move 
to the B. dock was bound to obey them. — The Felix, Law Rep. 2 Adm. & Ece. 
273. 

4. The payment of a fare is necessary to constitute a ‘* passenger” whose 
| presence on board imposes the obligation, under the Merchant Shipping Act, 
: 1854, § 354, of taking a pilot. — The Lion, Law Rep. 2 Adm. & Ece. 102. 

See Birt or Lapinc; Borromry Bonp; Co uision; Damages, 2, 3; 
Freieut; Lysurance; Prioriry, 2; SroppaGe ry Transitu ; W111, 1. 


SLANDER. 


In an action for slander, a new trial will not be granted on the mere ground of 
insufficiency of damages. — Forsdike v. Stone, Law Rep. 3 C. P. 607. 
See InTERROGATORIES, 1; LIBEL. 


Souicrror. — See ATTORNEY. 


Speciric PERFORMANCE. 


In a suit for specific performance, a purchaser will be forced to take a title 
which appears to the Court of Appeal to be good, though the judge of the court 
below was of a different opinion; that fact not being sufficient to constitute a 
doubtful title. — Beioley v. Carter, Law Rep. 4 Ch. 230. 

See Covenant, 2; Partnersuip, 1; Trust, 3; VENDOR AND PURCHASER 
or Reat Estate, 1. 


—See UNDUE INFLUENCE. 


Sramp. 


The Inland Revenue Department allowing a discount to persons purchasing a 
large amount of stamps, a clerk of the patents had been accustomed to buy 
stamps for the accommodation of the patentees, purchasing them at a discount, but 
charging the patentees their full value. Held, that he must account to the gov- 
ernment for any profit made on stamps purchased with public moneys, but not for 


any profit made on stamps purchased with his own money. — Attorney General v. 
Edmunds, Law Rep. 6 Eq. 381. 


See Bankruptcy, 2. 


STATUTE. 
A contract entered into by a company which is ultra vires is not ratified by 
references to it in subsequent local and personal acts of Parliament, not express- 


ing any direct intention to confirm it. — Kent Coast Railway Co. vy. London, Chat- 
ham, and Dover Railway Co., Law Rep. 3 Ch. 656. 
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SratTuTe oF Fraups. —See Contract. 
SraturTe or Liwrrations. —See Tenancy ry Common, 2. 
Srock Excuance.—See Custom; Sate, 2-6. 


STopPaGE IN TRANSITU. 


A., at Bahia, shipped a cargo by the order and at the msk of B., of Glasgow, 
in a ship chartered by A. The charter-party provided that the ship should pro- 
ceed ‘ either direct or via Falmouth, for orders to a port in Great Britain, and 
deliver the cargo in conformity with the bill of lading.” The bill of lading 
stated that the ship was ‘‘ bound for Falmouth for orders,” and that the cargo 
was to be delivered ‘‘ to order or its assigns.” A. sent to B., the charter-party, 
the bill of lading, indorsed to ‘‘ B. or order,” and the invoice, which stated that the 
cargo was shipped ‘‘ for the account and risk of B., for Falmouth, for orders 
and a market.” The ship arrived at Falmouth, and the master, in accordance 
with directions from A., announced its arrival to A.’s agents, and asked them for 
orders. The agents applied to B. for instructions as to the destination; but be- 
fore any were given B. became insolvent, and A. stopped the cargo. Held, that 
the transitus was not over, and that the stoppage was effectual. — Fraser v. 


Witt, Law Rep. 7 Eq. 64. 


Sunpay. 

A statute provided that no licensed victualler should sell wine or ale on Sun- 
day, except ‘‘as refreshment for travellers.” A. walked on Sunday to a spa, 
two and a half miles from his house, for the purpose of drinking the mineral water 
there for the sake of his health, and was supplied with ale at a hotel at the spa. 
Held, that A. was a traveller within the exception. — Peplow v. Richardson, Law 
Rep. 4 C. P. 168. 

Surety. —See Principat anp SURETY. 
Survivorsuie. — See Vestep INTEREST, 1. 
Tat, Estare rx.—See Devise, 3; Vestep INTEREST, 2. 


Tax. 

Commissioners were incorporated with powers to construct a bridge, and to 
borrow from the treasury £120,000 on an assignment of the tolls; they were 
authorized to take tolls, to be applied to pay the expenses of the bridge, and 
then in repayment of the sum borrowed. Held, that they were not liable to the 
poor rate, as they were in occupation of the bridge as servants of the crown, de- 
riving no benefit from the tolls, and were therefore exempt from the operation of 
43 Eliz. ec. 2, § 1. (Exch. Ch.) — The Queen v. McCann, Law Rep. 3 Q. B. 677. 

See Income Tax. 


Tenancy rx Common. 

1. Real estate, partly agricultural land and partly a quarry, was owned in undi- 
vided shares. The quarry was worked and the agricultural land let by one of the 
co-owners in behalf of the rest, and the net rents and profits in general divided 
among the owners. In some years, however, the profits were laid out in the pur- 
chase of other lands, partly agricultural and partly used in connection with the 
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quarry. The purchased lands were conveyed to the managing owner for the 
time being, and managed like the original lands. Held, that the share of one of 
the owners passed on his death intestate to his heir, and not to his representative, 
— Steward v. Blakeway, Law Rep. 6 Eq. 479. 

2. Two tenants in common were entitled to property, as they supposed, in the 
proportion of five-ninths and four-ninths, and the rents had been received by a 
common agent and divided accordingly. In 1827, the supposed owner of the four- 
ninths settled her share, describing it as a moiety ; this description was treated as 
an error, and the rents were received and divided as before till 1864, when it was 
discovered that the tenants in common were really entitled in the proportion of 
three-fourths to one-fourth. Held, that there had been an ouster of one tenant in 
common by the other in 1827.— In re Peat’s Trusts, Law Rep. 7 Eq. 302. 

See Next or Kuy, 2. 


Tenant For Lire anp REMAINDER-MAN. 


A tenant for life of leaseholds for years obtained, before his estate for life 
had come into possession, the grant of a reversionary term, to commence after 
the determination of the old term. He came into possession, and died, having 
had the estate during part of the term created by the new grant. Held, that the 
remainder-man, in respect to the fine and renewals, must pay an amount to be 
ascertained in reference to the actual enjoyment of the tenant for life ; compound 
interest to be computed on the remainder-man’s proportion up to the death of 
the tenant for life, and simple interest afterwards. — Bradford v. Brownjohn, 
Law Rep. 3 Ch. 711. 

Trapes Unions. —See Insuncrion, 4. 
Treason. —See InpIcTMENT, 2. 
Trespass. —See Mesne Prorirs. 


Trust. 


1. The Court of Chancery has inherent jurisdiction in an administration suit 
to appoint trustees where none have been appointed by the testator. — Dodkin v. 
Brunt, Law Rep. 6 Eq. 580. 

2. If persons holding funds have always dealt with them as if they were trust 
funds, they are liable for losses occasioned by improper investments, though they 
did not in fact know who the cestuis que trust were. — Ex parte Norris, Law Rep. 
4 Ch, 280. 

3. A married woman, one of several devisees in trust for sale, cannot bind 
herself to convey the estate, and a bill by the purchaser to enforce specific per- 
formance of a contract by such trustees was dismissed, but without costs, and 
without prejudice to any action. — Avery v. Griffin, Law Rep. 6 Eq. 606. 

See Cuarrry; Conversion; Executor AND ADMINISTRATOR, 2; EXEC- 
utory Trust; Huspanp anp Wire, 1, 4. 


Unrra Vires. 


1. Money due to a bank on bills of exchange drawn and accepted by directors 
of a mining company, indorsed by the company and discounted by the bank, the 
proceeds of which were applied in satisfying an overdrawn account (£200) of 
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the company with the bank, and the balance (£900) for the benefit of the 
company ; held not due as on a loan within the meaning of the articles which 
prohibited the directors from contracting any loan beyond £500 without the 
consent of the shareholders. — In re Cefn Cilcen Mining Co., Law Rep. 7 
Eq. 88. 

2. A bank (A.), unauthorized to accept as security shares in another bank, 
except by transfer to a third person, took a transfer of shares in a bank (B.), in 
which they were named as transferees. This was executed not under seal, but 
by the signature of the manager. Bank (A.) received dividends on these shares. 
Bank (B.) being ordered wound up, held, that bank (A.) was a contributory. 
— Royal Bank of India’s Case, Law Rep. 7 Eq. 91. 

3. Though it be ultra vires in a banking company to buy shares in another 
company on speculation, yet it may take such shares on deposit as stcurity, 
and have them transferred into its own name, and thus become subject to the 
liability attaching to shareholders in such company. — Royal Bank of India’s 
Case, Law Rep. 4 Ch. 252. 

See Company, 3; STaTure. 


UnpbveE INFLUENCE. 


A., a widow, aged seventy-five, within a few days after first seeing B., who 
claimed to be a ‘‘ spiritual medium,” was induced, from her belief that she was 
fulfilling the wishes of her deceased husband, conveyed to her through the 
medium of B., to adopt him as her son, and transfer £24,000 to him; to make 
her will in his favor; to give him a further sum of £6,000; and also to settle on 
him, subject to her life-interest, £30,000 (these gifts being without consideration, 
and without power of revocation). Held, that the relation existing between 
them implied the exercise of dominion and influence by B. over A.’s mind; and 
that as B. had not proved that these gifts were the pure voluntary acts of A.’s 
mind, they must be set aside. — Lyon v. Home, Law Rep. 6 Eq. 655. 


UsaGe— See Custom; 2-6. 


VENDOR AND PurcuasER OF Estate. 


1. Ona sale by order of court, the purchaser will not be compelled to take 
an equitable title without the legal estate being got in, except, perhaps, where a 
dry legal estate is in an infant. — Freeland v. Pearson, Law Rep. 7 Eq. 246. 

2. The plaintiff contracted to purchase of the defendant a house described in 
the particulars of sale as ‘‘ freehold,” subject to certain conditions. Condition 5 
was: ‘* The abstract of title will commence with a conveyance of April 17, 1860, 
and no purchaser shall investigate or take any objection in respect of the title 
prior to the commencement of the abstract.” Condition 9 was: ‘* If any error 
or misstatement shall appear to have been made in the particulars of sale, it is 
not to annul the sale, but shall entitle the purchaser to compensation.” The 
abstract of the deed of April 17, 1860, recited an indenture, and also other 
conveyances, by which the property was conveyed to the defendant's testator in 
fee, subject (so far as the premises were subject thereto) to the covenants and 
conditions in the said indenture. The plaintiff asked further explanations of 
what these covenants and conditions were, which was refused. eld, that the 
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plaintiff was entitled to an unincumbered freehold title, under the deed of April 
17, 1860, and was therefore entitled to rescind the contract. — Phillips v. Cald- 
cleugh, Law Rep. 4 Q. B. 159. 

3. The owner of an estate agreed to sell it to A., representing it as containing 
1,530 acres. A. agreed to sell it to a company, and part of the price was paid 
by them to him, £75,000 in cash, and £75,000 in bonds of the company, and A, 
paid the vendor £50,000 as a deposit. It appeared that the estate contained 
only 1,100 acres, and A. thereupon wrote to the vendor declining to complete, 
The company afterwards rescinded the contract, and A. brought an action against 
the vendor, which was compromised by repayment of the deposit and rescission 
of the contract. The company filed a bill against A. and some other defendants, 
who had agreed to share with him, for a return of the £75,000, and of the 
bonds.’ Held, that the bill was maintainable, that the company might rescind 
for misrepresentation, though they might have been able to ascertain the extent 
of the estate, and that they were entitled to repayment of the £75,000, and toa 
return of the bonds, and had a lien on a portion of the £50,000 repaid to A,, 
which had been paid into court. 

The contract provided that the estate, as to extent of acreage, should be 
taken to be conclusively shown by certain deeds. Held, that this was merely a 
conveyancing condition as to identity, and that, coupled with the representation 
as to the acreage, it did not estop the company from rescinding on the ground 
of deficiency of acreage. 

The same relief was asked against the other defendants as against A. One 
made answer that the suit was improper, another that he was improperly made 
party. Held, that if they were not necessary, they were proper parties ; that no 
relief, in the shape of repayment, could be given against them, but that as they 
had not merely submitted to any order that the court should make, they would 
not be allowed costs (reversing the decision of Martins, V.C.).— Aberaman 
Ironworks v. Wickens, Law Rep. 4 Ch. 101. 

See Covenant, 1,2; Prioriry, 1; Speciric PErrorMANCE; Trust, 3; Ven- 
por’s Lien. 


Venpor’s LIEN. 


A vendor of land to a railway company, who have used it for their railway, is 
entitled to a lien on the land for the unpaid purchase-money, and to have this 
lien enforced by a sale, though the railroad be made and ready for traffic.— 
Wing v. Tottenham and Hampstead Junction Railway Co., Law Rep. 3 Ch. 
740. 


VestepD INTEREST. 


1. Testator gave a fund on trust to pay the income to A. for life, and after 
the death of A., leaving issue, on trust to pay and transfer both principal and 
interest to the children of A., in equal shares, and if but one child, then to such 
child, to be paid to them, if sons, at twenty-one, and if daughters, at twenty-one 
or marriage, ‘‘with benefit of survivorship;” and in case there should be no 
children of A. at his death, or if all such children should die before twenty-one 
or marriage, then over. Of the five children of A., who attained twenty-one, two, 
B. and C., died in A.’s lifetime, while three, D., E., and F., survived him. 
Held, that B. and C. took vested interests, and that their representatives 
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were entitled to share with D., E., and F.— Corneck v. Wadman, Law Rep. 
7 Eq. 80. 

2. A testator gave his real and personal estate to trustees, on trust, to invest 
the annual proceeds of the real and personal estate during the time that any 
person beneficially interested in these estates should be under twenty-one, in order 
to accumulate the personal estate, and further to hold the whole property in trust 
for the first or eldest son then living of his daughter C., during his life, and 
after his death for his first and other sons in tail, with remainders over to C.’s 
other children. The will contained a proviso that such person as should be 
entitled to an estate tail in possession in the real estate should not be absolutely 
entitled to the personal estate till he should attain twenty-one ; that the personal 
estate should absolutely belong only to such person as should first attain twenty- 
one, and become entitled to an estate tail in possession in the real estate, and 
that in the mean time the personal estate should remain subject to the trusts 
declared. In 1816, Lord Eldon declared the direction to accumulate void for 
remoteness. At that time C. had several children. H., the eldest son, was, 
under the decree, entitled to, and had been in possession of, the rents and 
proceeds of the real and personal estate, and was still alive. His eldest son 
had died under twenty-one, leaving two brothers surviving, the elder of whom, 
E., had attained twenty-one. Held, that E., who was in possession of the first 
estate of inheritance, was, subject to his father’s life-interest, absolutely entitled 
to the personal estate. — Holloway v. Webber, Law Rep. 6 Eq. 523. 

See Bonn, 1. 


Voruntary CONVEYANCE. 

A creditor under a voluntary post obit bond is as much entitled to the benefit 
of the statute of the 13 Eliz. c. 5, against fraudulent conveyances, as any other 
creditor. — Adames v. Hallett, Law Rep. 6 Eq. 468. 

See FraupULENT CONVEYANCE. 


VoreER. 

1. At the election of town councillors there were four. vacancies and five 
candidates.» B., one of the four who had a majority of votes, was returning 
officer, and therefore ineligible. Held, that mere knowledge by the electors 
who voted for B. that he was returning officer, did not amount to knowledge 
that he was disqualified in law as a candidate, and that therefore the votes were 
not thrown away, so as to make the election fall on the fifth candidate. — The 
Queen v. Mayor of Tewkesbury, Law Rep. 3 Q. B. 629. 

2. A man cannot be convicted of personating ‘‘ a person entitled to vote,” if 
the person personated be dead at the time. — Whiteley v. Chappell, Law Rep. 
4Q. B. 147. 


WARRANTY. 


A., a manufacturer, agreed to supply to B. a quantity of shirtings according 
to sample, each piece to weigh seven pounds. The shirtings were delivered and 
accepted, but it was afterwards found that the weight was made up by introducing 
into the fabric fifteen per cent of clay, which rendered the goods unmerchantable. 
The presence of the clay could not be discovered by an ordinary examination 
of the sample. Held, that, had there been no sample, a warranty of merchant- 
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able quality would have been implied, that the sale by sample excluded such 
warranty only with respect to matters discoverable by the sample, and that an 
action on the implied warranty could therefore be maintained. — Mody v. Greg. 
son, Law Rep. 4 Ex. 49. 


Watercourse. — See Action. 
Way. —See Iysuncrion, 1, 2; LanpLtorp anp Tenant, 4; NEGLIGENCE, 1, 


Wire's Equiry. 


A married woman is not entitled to any equity to a settlement, till her debts 
incurred before her marriage have been provided for. — Barnard v. Ford, Law 
Rep. 4 Ch. 247. 


WIL. 


1, A will made by a seaman serving on board a naval ship, whilst she was per 
manently stationed in Portsmouth harbor, is the will of a seaman ‘‘ being at sea,” 
within 1 Vict. c. 26, § 11.— Goods of M’Murdo, Law Rep. 1 P. & D. 540. 

2. A. wrote out a will in the presence of M., read it aloud to him, and gave 
him a paper enclosed in an envelope, saying it was a copy of the will. On the 
same evening, A. wrote to M., that he had executed the will and appointed him 
executor. It was proved that A. executed a will about that time. The will 
could not be found at A.’s death. eld, that A.’s declarations at the time he 
made the will, and his letter to M., were admissible to prove its contents. —John- 
son v. Lyford, Law Rep. 1 P. & D. 546. 

3. A will contained several unattested interlineations, most of them single 
words, each of which was required to complete the sentence to which it belonged. 
They were apparently written with the same ink and at the same time as the rest 
of the will; but at the time of execution the body of the will was covered up by 
the testatrix, so that the witnesses could not see it. The court held that it was 
not bound to presume that these interlineations were made after execution, and 
it included them in the probate. — Goods of Cadye, Law Rep. 1 P. & D. 543. 

4, The words in a will, ‘* What is left, my books, and furniture, and all other 
things, I wish.to be divided” among A., B., and C., are sufficient to carry the 
residue, — Ib. 

5. A testator directed that all the charitable legacies given by him should be 
paid out of his pure personal estate, and he gave the residue of his real and per- 
sonal estate to A. The only real estate was land in Madeira, which was sold 
under order of the court. eld, that the proceeds of the Madeira estate must - 
be considered pure personalty, and that the pure personalty was exempted from 
contribution towards the payment of debts, of funeral expenses, and of costs of 
the administration suit. — Beaumont v. Oliveira, Law Rep. 6 Eq. 534. 

6. Testator gave the income of a fund to his wife for life, on her death the 
fund to be divided among his ‘‘ children then living or their heirs.” Held, that 
the ‘‘ heirs” of the children who predeceased the wife (including two who were 
dead at the date of the will) were entitled to share along with children who sur- 
vived her; (2) that by ‘‘ heirs” were meant statutory next of kin; (3) that 
such next of kin were to be ascertained, in the case of children, who survived 
the testator, at the time of the death of each child, but in the case of children 
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who predeceased the testator, at the time of the testator’s death. — Jn re Philps’s 
Will, Law Rep, 7 Eq. 151. 

7. Testator gave his real and personal estate to his son D. (a lunatic), and to 
D.’s mother; ‘‘ she to hold all in trust for him, with power to appropriate such 
sums as may not be necessary for her support and his, to her other son and 
daughter, J. and A., but so that they are employed for their support, and not to 
be risked in any way that would involve the destruction of the capital. And I 
direct that whatever may be preserved till the death of my wife be so placed. in 
trust that D. may always be provided for, and J. and A., both of which I ap- 
point trustees to this my will, together with my wife, that they may have a voice 
in such arrangements as may be needful; but in case of bankruptcy or insolvency, 
they to have no power over the property beyond its legal vestment for convey- 
ance, &c., but to depend on their mother during her life to do for them what 
may be proper, and after her decease to receive its income, and after their 
decease their heirs.” The wife died before the testator. Held, that (subject to 
making a due provision for D.), J. and A. were jointly entitled to the real es- 
tate in fee and to the personal estate for life. As to who was entitled to the per- 
sonal estate after the death of J. and A., quere.— Herrick v. Franklin, Law 
Rep. 6 Eq. 593. 

See Bonp; Cuarity; Conversion; Cross Remarnpers; Devise; Evec- 
TION; ExecuToR AND ADMINISTRATOR; Executrory Trust; Hussanp anp 
Wirt, 3, 4; Cumpren; Legacy; Morrmain; Next or 
1; Perreruity; Power, 1-3; Principat anp Surety, 1; REVOCATION OF 
Wut; Trust, 1; Vestep INTEREsT. 


Witness. — See INTERROGATORIES. 


Worps. 
* Any.” — See Cross REMAINDERS. 
Being at Sea.” —See Wut, 1. 
** Children.” —See ILtEGitimaTe CHILDREN, 1, 2. 
** Clerk.” —See EMBEZZLEMENT. 
** Dying without Issue.” —See Devise, 3. 
** Heir.” —See Wit, 6. 
** Passenger.” —See Surr, 4. 
Personal Representative.” —See Next or 1. 
** Servant.” —See EMBEZZLEMENT. 
Traveller.” —See SunpDay. 
“ Wilful Neglect and Misconduct.” —See Divorce, 2. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 14 Allen (Massachusetts) ; 51 
Barbour (New York) ; 3 Bush (Kentucky) ; 34 California; 34 Connecti- 
cut; 15 Gray (Massachusetts) ; 4 Kansas ; 25 and 27 Maryland; 42 Mis- 
souri; 47 New Hampshire; 39 New York.] 

Accerrance. —See Freicut; Sate, 1. 
ACKNOWLEDGMENT. — See REGistRY OF DEeEDs. 
Action. — See Conruict or Laws, 1. 
ADMINISTRATOR. —See HusBaNnD AND WIFE, 2. 
Apmiratty. — See ConstiruTionaL Law, 1. 

AGENT. —See Prrvcrpat anD AGENT. 


AGREEMENT. 


1. An agreement to make ‘‘ a good and sufficient general warranty deed” of 
lands is an agreement to convey a good title to such lands. — Wellman v. Dis- 
mukes, 42 Mo. 101. 

2. The owner of the equity of redemption of land took an assignment of the 
mortgage to himself, ** trustee, and his heirs and assigns.” After his death, defend- 
ant agreed to buy the land of his heirs upon the delivery of a good and sufficient 
deed free from all incumbrances. Held, that, without a discharge of the mortgage 
or proof that the land was not subject to a trust, the heirs could not compel specific 
performance. — Sturtevant v. Jaques, 14 All. 523. 

3. If one who has agreed to convey land with release of dower is unable to 
procure a release of dower, the purchaser is entitled to a conveyance without 
such release of dower, with an abatement from the purchase-money of the value 
of the wife’s interest at the time of the conveyance. — Davis v. Parker, 14 All. 
94. See Hawralty v. Warren, 3 C. E. Green, 124; ante, 3 Am. Law Rev. 483. 

See AssumpsiT, 2; Conrract. 


ALIENATION. — See 2. 

AnimaL. — See NEGLIGENCE, 1. 

: ASSESSMENT. — See CONSTRUCTION OF INSTRUMENTS AND STATUTES, 1. 
AssIGNMENT. — See Bankrupt Law, 1; Conruict or Laws, 2; Mortaace, 2. 


ASSUMPSIT. 


1. A party whose property has been wrongfully taken, may waive the tort, and 
; sue in assumpsit. — Eversole v. Moore, 3 Bush, 49. Contra, Ladd v. Rogers, 11 
All. 209. 

2. If a party enters upon land which he has contracted to purchase, with the 
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consent of the vendor, and the contract falls through, because the purchaser fails 
to pay as agreed, the vendor may treat him as a tenant at will, and bring assump- 
sit for use and occupation (or, it seems, he may maintain trespass). — Woodbury 
vy. Woodbury, 47 N. H. 11. 

See Ber; Tax, 2. 


Arrorney. —See Bounty. 
BaILMENT. —See BurpEN or Proor; Carrier; INNKEEPER; PLEDGE. 
Bank. — See EMBEZZLEMENT; NATIONAL Bank 
Bank Note.— See Forcep Nore. 


Bankrupt Law. 


1. A voluntary assignment by debtors for the benefit of their creditors, which 
would have been good at common law, and was permitted by the State Insolvency 
Law, was held valid, although the United States Bankrupt Law was in force and 
applicable at the time of the assignment.— Hawkins’s Appeal, 34 Conn. 548; 
Sedgwick v. Place, ib. 552 n. 

2. A debt resulting from the neglect of an attorney-at-law to pay over to his 
client money which he has collected for him, is not a debt contracted, while act- 
ing in a fiduciary capacity, and was not as such excepted from being discharged 
by a certificate under the United States Bankrupt Act of 1841. — Wolcott v. 
Hodge, 15 Gray, 547. 

See Insotvent Law. 


Bet. 


Money placed in the hands of a stakeholder on an illegal bet on elections, 
may be recovered by the depositor on demand at any time before it is paid over 
to the winning party. — Reynolds v. McKinney, 4 Kansas, 94; Jennings v. Rey- 
nolds, ib. 110. 


Bitts anD NoTEs. 


1. Defendant signed a negotiable note as surety, and delivered it to his prin- 
cipal, on the ‘condition that it should not be delivered to the payee or negotiated, 
until another party should have signed the same as co-surety. It was so delivered 
without such other signature; but the payee did not know o1 said condition, and . 
there was nothing on the face of the note to put him on inquiry. Held, that 
defendant was liable. — Merriam v. Rockwood, 47 N.H. 81. See Hoboken City 
Bank v. Phelps, 34 Conn. 92. See Bonn. 

2. “I hereby waive demand, notice of non-payment ani protest, Z. R.,” 
indorsed on a note by a third party before it is delivered by the maker, is a guar- 
anty, and not within the Statute of Frauds. — Ford v. Hendricks, 34 Cal. 673. 

3. The bona fide indorsee of a negotiable instrument who has received it in 
part payment of an antecedent debt, takes it discharged of antecedent equities 
of which he had not notice; Swift v. Tyson, 16 Peters, 1, approved. (BarToL 
and Cocuran, JJ., dissenting.) — Cecil Bank v. Heald, 25 Md. 562; May v. 
Quimby, 3 Bush, 96. 

See ConstrucTION OF INSTRUMENTS AND STaTuTES, 4-6; Forcep Nore; 
Orpver, 2; Sramp, 4; Surery. 

VOL. III. 47 
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Bonn. 

A false representation made by the principal to a surety on a bond before his 
signing the same, that a party whose name appeared thereon as surety had signed 
said bond, will discharge said surety. — Chamberlin v. Brewer, 3 Bush, 561. 

See AGREEMENT; anp Nores, 1. 


Bounpary. — See Onto River; WaTERCOURSE. 


Bounty. 


The assignee, for a valuable consideration of the State bounty, made payable 
to a volunteer soldier or to his ‘* authorized agent or attorney,” is not barred of 
recovering the same by the desertion of such volunteer without having rendered 
any service. Mandamus awarded. (WEISL, J., dissenting.) — Erchelberger v, 
Sifford, 27 Md. 320. 

Bripce. —See Eminent Domarn. 


Restrictions: —See Conpirion, 2. 


BurpDEN OF PrRoor. 


In an action of contract against warehousemen to recover for a failure to de- 
liver goods, which were received by them and not delivered upon demand, the 
burden of proof is on them to show that the goods have been lost without their 
fault (BiGeLow, C.J., dissenting). — Cass v. Boston & L. R.R. Co., 14 All. 448, 


CaRRIER. 

1. A receipt given by an express company, and limiting their liability at the 
time of the delivery of goods to them for carriage, is not a defence in an action for 
the loss of such goods, unless knowledge of the contents of the receipt is brought 
home to the plaintiff. — Belger v. Dinsmore, 51 Barb. 69. 

2. A parcel worth $675 was lost in transportation by Adams’ Express Com- 
pany. Their agent had given a printed receipt, containing a stipulation that in 
no event ‘‘ shall the holder hereof demand beyond the sum of fifty dollars, at 
which the article forwarded is hereby valued, unless otherwise herein expressed, 
or unless specially insured” by the company, ‘‘ and so specified in this receipt.” 
The value of the parcel was not made known to the company, and it was not 
specially insured. Held, that the company was not liable for more than $50 with 
interest. — Brehme v. Adams’ Express Co., 25 Md. 328. 

3. The Adams’ Express Company gave receipts for goods, ‘* value under fifty 
dollars, unless otherwise herein stated.” Held, that this did not exempt them from 
liability beyond that amount for goods lost by their want of ordinary care.— 
Orndorff v. Adams’ Express Co., 3 Bush, 194. 

4. Boxes of poultry packed in ice were delivered by the plaintiffs to a carrier 
by steamboat, and his clerk signed a receipt for them, stating their contents. The 
boat was delayed by fog, no attention was paid to the poultry, and it was spoiled. 
Plaintiffs had long sent poultry by defendant’s boat, who, when delayed, had 
often forwarded the same by rail. Held, that defendant was liable. — Peck v. 
Weeks, 34 Conn. 145. 

5. A steamboat was loaded with troops. Afterwards the plaintiff, a civilian, 
took passage on board. While there he was injured by the discharge of a mus- 
ket in a quarrel between two soldiers. The defendants averred that they took 


726 
| 
| 
| 
I 
1 
} i 
| 
D 
i b 
f 
St 
| b 
a] 
be 
sh 
he 
pa 
tic 


SELECTED DIGEST OF STATE REPORTS. 727 


the troops under compulsion ; but they gave no notice of this to the plaintiff. The 
jury were instructed that defendants were liable, unless they used every effort to 
keep order. Verdict for plaintiff for $10,000. (U.S. Circuit Court.)— Flint 
y. Norwich & N. Y. T. Co., 34 Conn. 554. 

See DamaGes, 4, 5; Freigur; Lecat Tenper, 6; 1-3; 
Sramp, 

Cases FOLLowep. 

1. Blair v. Ridgely, 41 Mo. 63; ante, 3 Am. Law Rey. 338, Tesr Oarn, 3, 
followed. — State v. Neal, 42 Mo. 119. 

2. The Hine v. Trevor, 4 Wall. 556, followed. —In re Steamboat Josephine, 
$9 N.Y. 19. 

3. Cavender v. Steamboat Fanny Barker, 40 Mo. 235; ante, 3 Am. Law Rev. 
$10, Conriict OF FepreraL anp AuTHORITIES, 2, followed. —Joyall v. 
Steamboat Goldfinch, 42 Mo. 455. 

4, Drehman vy. Stifel, 41 Mo. 184; ante, 3 Am. Law Rev. 311, Constitu- 
TIONAL Law, 2, followed. — Smith v. Owens, 42 Mo. 508. 

5. Terrell v. Rankin, 2 Bush, 453; ante, 3 Am. Law Rev. 486, War, 3, fol- 
lowed. — Lewis v. McGuire, 3 Bush, 202; Hogue v. Penn, ib. 663. 

See Brits anp Norges, 3. 

CuarirTyY. 

A bequest to trustees ‘* to secure the passage of laws granting women, whether 
married or unmarried, the right to vote, to hold office, to hold, manage, and de- 
vise property, and all other civil rights enjoyed by men,” is not a charity. 

When a valid charity is created which it becomes impossible to apply exactly as 
intended, the Court of Chancery may apply it cypres, in the exercise of the gen- 
eral jurisdiction over trusts. (See Cromie v. Louisville O. H. Soc., 3 Bush, 365.) 

A testator bequeathed two sums to trustees: one ‘‘ for the preparation and 
circulation of books,” &c., such ‘ as in their judgment will create a public senti- 
ment that will put an end to negro slavery in this country ;” the other ‘‘ for the 
benefit of fugitive slaves who may escape from the slaveholding States of this in- 
famous Union from time to time;” and expressed his desire that the trustees 
should become a permanent organization, and his hope that they would 
receive the services, &c., the donations, &c., of the friends of the slave. 
After his death, slavery was abolished by the Thirteenth Amendment of the Con- 
stitution of the United States. Held, that these were valid charities (the second 
bequest admitting of a legal as well as of an illegal application), and should be 
applied cypres. — Jackson v. Phillips, 14 All. 539. 

Co.uision. — See Constitutionat Law, 1. 
Common Carrrer. —See Carrier. 


ConpiTI0n. 

1, An association was formed to build and keep a hotel. Then land was 
bought for the purpose, and was conveyed to the several members in undivided 
shares, upon condition that each grantee of a share, his heirs and assigns, sliould 
hold the same in common with the tenants of the other undivided parts, without 
partition or division, subject to the articles of association. Held, that the condi- 
tion was binding. — Hunt v. Wright, 47 N.H. 396. 


q 
q 
q 
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2. The owner of land on one side of a street and a beach on the other, 
granted the beach, on condition that only low bathing houses should be built 
thereon. It did not appear that the grantor had in view a division of his 
land, and intended a restriction on each parcel for the benefit of the rest. The 
land was divided, however, and the plaintiff, who owned other land on the side 
farthest from the sea, bought the part of the beach opposite his said land, 
Defendant also owned parcels on each side of the street, and broke the condition, 
After bill brought to restrain defendant in so doing, the heir and devisee of the 
first grantor released the condition to him. Bill dismissed. — Jewell v. Lee, 
14 All. 145. 

See Bitts anp Nores, 3; Fer 2; Lanpitorp anp Tenant, 2. 


ConFiict OF FepERAL State AutHority. —See Cases FOLLOWED, 2, 3; 
ConstirutTionaL Law, 1; JURISDICTION. 


ConFruict oF Laws. 


1. An action at law cannot be maintained, in Massachusetts, to enforce the lia- 
bility of a stockholder of a corporation established in another State for a debt of 
the corporation, if the laws of that State provide that the remedy against a stock- 
holder upon a debt of the corporation in that State shall be by bill in chancery 
and not otherwise. — Hrickson v. Nesmith, 15 Gray, 221; s.c. 4 All. 233; 46 
N.H. 371; ante, 1 Am. Law Rev. 134; 3 ib. 555. 

2. Insolvent debtors assigned all their property for the benefit of creditors, 
preferring some of them. The assignment was made in New York, and was law- 


ful there. Part of said property was land in Missouri, by the laws of which State 
such an assignment would have been void, and a New York creditor afterwards 
attached said land. Held, that as against him the prior assignment was valid. — 
Thurston v. Rosenfield, 42 Mo. 474. 

See ConstirutionaL Law, 6; LNTEREsT, 2. 


CONSIDERATION. 


An oral promise to convey land, in accordance with which the land is subse- 
quently conveyed, is a sufficient consideration for a promissory note. — Kratz v. 
Stocke, 42 Mo. 351. 

See Brits anp Notes, 3; Huspanp anp WIFE, 2. 


ConstTituTIONAL Law. 

1. A State law allowing a personal action by the owner of one boat against the 
owner of another, in a case of collision through mutual fault, to recover a sum 
which will make the loss proportional to the value of such boats, is not in con- 
flict with the Judiciary Act, § 9, and is constitutional. — Stewart v. Harry, 3 
Bush, 438. 

2. A State law requiring stamps of a certain value to be placed on all passen- 
ger tickets, and on all contracts for passage on vessels leaving the State, is 
unconstitutional. — People v. Raymond, 34 Cal. 492. 

3. An act exempting lands of a certain corporation from taxation, the State 
having received no consideration for such exemption, is not a contract, and may 
be repealed, notwithstanding a provision in the act to the contrary. — Washing- 
ton University v. Rowse, 42 Mo. 308; Home of the Friendless v. Rowse, ib. 361. 
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4, On December, 1867, the relator, who was not State Printer, was awarded 
the printing of the Kansas laws for 1868, and gave bond for performance of his 
duty ; the next legislature ordered said printing to be given to the lowest bidder, 
Held, that the last order was unconstitutional and void. Mandamus granted, 
ordering Secretary of State to furnish a copy of said laws to relator. — State v. 
Barker, 4 Kansas, 379. 

5. A similar mandamus in favor of the lowest bidder, under said subsequent 
order, was refused, although all the specifications as to the manner of printing, 
&c., were different from those of the previous contract. — Jb. 435. 

6. Creditors are not barred in an action in a State court by a discharge under 
the insolvent laws of the State if they resided out of the State at the time the 
debt was contracted. Judgment of Supreme Court reversed (Hunt, C.J., dis- 
senting). — Soule v. Chase, 39 N.Y. 342. 

See Cases FoLttowep; Jurispicrion; LeGat Tenper, 1; Tax, 1; Test 
OaTH. 


ConsTITUTIONAL Law, STATE. 


1, An act authorizing the voters of a borough to decide by ballot whether 
any license to sell spirituous liquors should be granted within the limits of such 
borough, and, in case of an adverse vote, forbidding such licenses to be issued, 
notwithstanding a State license law, is constitutional. It is not a law referred to 
a vote of the people for their acceptance before it can become a law. — Ham- 
mond v. Haines, 25 Md, 541. 

2. The Constitution of California provides that ‘‘ Taxation shall be equal and 
uniform throughout the State. All property in this State shall be taxed in pro- 
portion to its value, to be ascertained as directed by law.” A tax was imposed 
by statute on all property in the State, with the exception of certain classes. 
Held, that the exception was void, and that the tax must be levied on all the 
property in the State. — People v. McCreary, 34 Cal. 432. 

3. An act authorizing a particular manufacturing corporation to flow land of 
third parties without their consent, for the purpose of getting water power, is 
constitutional if it provides for the compensation of the owners of said land. — 
Great Falls Manufacturing Co. v. Fernald, 47 N.H. 444. See Todd v. Austin, 
34 Conn. 78. 


4. The right of eminent domain may be exercised in favor of a foreign cor- 
poration. 


But an act authorizing the appointment of commissioners to appraise damages 
already sustained from the acts of such a corporation, and making the payment 
or tender of the sum awarded by them a bar to an action for such damages, is 
unconstitutional. Judgment of Supreme Court reversed (Miter, J., dissent- 
ing). — In re Townsend, 39 N.Y. 171. 

See Manpamus; Test Oatn. 


CoNsTRUCTION OF INSTRUMENTS AND STATUTES. 


1. When in an assessment roll the column headed ‘* Value of lands” contained 
figures unexplained by any ‘*$” prefixed, or otherwise: /eld, that there was 


no assessed valuation of such lands, and that the assessment was void. — People 
v. Hastings, 34 Cal. 571. 
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2. A party insured against injury “ by violent and accidental means, within 
the meaning of the contract and conditions annexed,” was injured internally by 
jumping from a car and running some distance, for purposes of business only, 
and not from peril or necessity. /eld, that he could not recover. 

The meaning of the principal words was not enlarged by conditions, excepting 
injuries hardly within their scope such as duelling, over-exertion, sunstroke, &e, 
— Southard v. Railway Passengers’ Ass. Co., 34 Conn, 574. 

3. A policy of insurance on the life of a husband was made payable to the 
wife, her executors, administrators, or assigns, for her sole use, and in case of 
her death before his to be paid to her children. A statute authorized a husband 
to effect such an insurance, and protected it from his creditors. The wife 
assigned the policy for value, and died before her husband. Held, that the policy 
was payable to the children, not to the assignee, in the event which had happened, 
— Connecticut Mut. Life Ins. Co. v. Burroughs, 34 Conn. 305. 

4. ‘For value received, I promise to-pay H. D. or his order, eighty-five 
dollars, for the use of the N. E. P. Union Store, No. 607, on demand, with 
interest, S. S. Moore, Treasurer.” It was proved that M. was treasurer and 
acting partner, and had authority to bind the firm of the N. E. P. Union. Held, 
that the note was that of the firm alone, and not of M.— Dow v. Moore, 47 
N.H. 419. 

5. ‘* The president and directors of the A. B. Co. will pay,” &c., signed “C, 
D. Pres., E. F.” et al., does not bind the individuals signing, but only the 
corporation. — Yowell v. Dodd, 3 Bush, 581. 

6. ‘The president, by the order of the board of the A. B. Co., promise to 
pay,” &e.., signed **C. D. Pres., E. F.” et al., binds the individuals signing, and 
not the corporation. — Caphart v. Dodd, 3 Bush, 584. 

See AGREEMENT, 1; Bankrupt Law, 2; Bounty; ConstrrutTionaL Law, 
2; ConstiruTionaL Law, State, 2; EMBEzZLEMENT; Fre 1; Guar- 
anTy, 1; INNKEEPER; INsuRANCE, 3; NationaL Bank; Orper, 1; WarTER- 
courRsE; Way; W111, 1, 3. 


Contract.—See AGREEMENT; Bet; BurpEN or Proor; Carrier, 1-4; Con- 
SIDERATION ; ConstiTuTIONAL Law, 3-6; Construction or INSTRUMENTS 
AnD Statutes, 2-6; DamaGes, 2, 3; Fraups, Stature or, 2; GUARANTY; 
Huspanp anp Wire; Lecat Tenper, 2; Orper, 2; Rairoap, 2; Save; 
Sunpay; Tax, t. 


CorpPorATION. 

1, Semble, an action will lie against a corporation for a libel published by 
its directors in the discharge of their office, and their malice is the malice of the 
corporation. — Maynard vy. Fireman’s Fund Ins. Co. 34 Cal., 48. 

2. A railroad company may be charged with exemplary damages for injuries 
done with force or malice to a passenger by a conductor of said company. — 
Baltimore and Ohio R.R. Co. v. Blocher, 27 Md. 277. 

See ConsriruTionaL Law, Strate, 4; Free Simpie, 1; Fraups, Statute or, 
1; Conruict or Laws, 1; Seat. 

County. —See Tax, 1. 
Covenant. —See LanpLorp anD TENANT, 3. 
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CrepitTor. — See Conriict or Laws; VoLtunrary CONVEYANCE, 1. 
CrominaL Law. —See ; Murver. 
Crop.—See Sag, 4. 

Custom. —See 2; Saxe, 2. 

Cy Pres. —See Cuaniry. 


DAMAGES. 


1. If, by the negligent driving of defendant's servant, his vehicle runs into 
another which is driven with due care, and causes the horse of the latter to take 
fright and run away, and said horse runs into the plaintiff's vehicle and injures 
him when he is using due care, the damage is not too remote to be recovered. — 
McDonald v. Snelling, 14 All. 290. 

2. Defendant sold coal dust to be used in making brick, warranting it free 
from soft-coal dust, and knowing that soft-coal dust would destroy the brick. 
Held, that he was liable for damage to the brick caused by the presence of soft- 
coal dust in the dust sold by him. Judgment of Supreme Court reversed. — 
Milburn v. Belloni, 39 N.Y. 53. 

3. If a drove of pigs are sold with warranty that they are sound, and some of 
them have an infectious disease at the time of the sale, and others take it after- 
wards, the purchaser may recoup the damage so caused as well after the sale as 
before, when sued for the price. — Bradley v. Rea, 14 All. 20. 

4, A colored woman was put off a street car of the defendants by the con- 
ductor, without lawful cause. Held, that she could only recover her actual 
damage, unless she could show that defendants authorized or ratified the con- 
ductor’s act. A verdict for $750 was set aside as excessive. — Turner v. North 
Beach and Mission R.R. Co., 34 Cal. 594. 

5. So was one for $500 for refusing to receive a colored woman on such a car. 
But, held, that she was entitled to nominal damages. — Pleasants v. North Beach 
and Mission R.R. Co., 34 Cal. 586. See Tarbell v. Central Pacific R.R. Co., ib. 616. 

See Carrier, 2; ConstiruTionaL Law, Strate, 4; Corporation, 2; Ly- 
TEREST; LeGaL TENDER, 2; SALE, 4. 

Deep. —See AGREEMENT; DeLIvery; Fee 1; Recistry or Deeps; 
SeaL; WATERCOURSE. 


DELIVERY. 


A grantor handed a deed purporting to convey land to his son to a third party, 
saying, ‘‘ Here is a writing in [my son’s] favor. It is for him, but I don’t want 
him to have it in his hands just now; I want you to take it and keep it in your 
possession till a proper time to produce it. If I keep it in my hands, I don't 
know who will get hold of it,” and gave his reasons; there was no privity 
between the depositary and the grantee. On the death of the grantor: Held, 
that there had been no delivery. — Baker v. Haskell, 47 N.H. 479. 

See Bitts anp Nores, 1; Sate, 1, 2. 

Descent. — See LANDLORD AND TENANT, 2. 
Devise. — See Cuarity; Fee 2; WIxt, 3. 
Distress. — See LANDLORD AND TENANT, 1; SALE, 4. 
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Dower. 


If the owner of a tract of land sells part of it and then dies, his widow is 
to have her whole dower out of the remaining portion. — Morgan v. Conn, 3 
Bush, 58. 

See AGREEMENT, 3; MortGaaGe, 2. 


Duress. — See Tax, 2. 


EASEMENT. 
The establishment and running of a horse railroad in the public street imposes 
an additional burden on the land, and may be enjoined at the suit of an adjoining 


proprietor who owns to the middle of the street.— Craig v. Rochester City & 
B. R. R. Co., 39 N.Y. 404. 


EMBEZZLEMENT. 


The embezzlement by an officer of a national bank of a special deposit in such 
bank, is not made punishable by any statute of the United States, and may there- 
fore be punished under a State law. (McCurpy, J., dissenting.) Secus, 
of s&ch embezzlement of the property of the bank. — State v. Tuller, 34 Conn, 
280. 


Eminent Domarn. 


Upon the taking for a public highway, by the right of eminent domain, of the 
franchise to build and maintain a bridge, the proprietors are not entitled to com- 
pensation for the value of the bridge as a structure, but for the loss of their 
franchise only. — Central Bridge Co. v. Lowell, 15 Gray, 106. 

See Constitutional Law, 3, 4. 

Entry. —See 
Equiry.—See AGREEMENT, 2, 3; ConpitTion, 2; CoNnFLict 
or Laws, 1; Lecat Tenper, 4, 5; Marrrep Woman. 
EstopreL. —See Sarg, 3. 


EvIpENCE. 


The statements of the general freight agent of a railroad company, made as to 
goods delivered to him for transportation pending the contract of carriage, were 
admitted in evidence against the company, although made eight months after he 
received said goods. — Burnside v. Grand Trunk R.R. Co., 47 N.H. 554. 

See BurpEN or Proor; Orper, 1; Stamp, 2, 3. 


Execution. —See Manpamvus. 

Executor AND ADMINISTRATOR. — See HusBaND AND WIFE, 2. 
ExempLary DamaGces.— See Corroration, 2. 
Exemption. —See ConstituTionat Law, 3; ConstirutionaL Law, 
Srate, 2. 

Express Company. —See Carrier, 1-3; Sramp, 1. 
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Frere Smp.e. 


1. A conveyance of land to A. to the use of a corporation aggregate, and to 
his assigns, carries a fee without words of inheritance or succession.— Wilcox 
v. Wheeler, 47 N.H. 488. 

2. A restriction on alienation, in any way, ‘‘ by deed of gift or sale,” of land 
devised in fee, until the devisee shall have reached the age of thirty-five years, is 
valid, and will prevent a sale for investment by order of court. — Stewart v. 
Brady, 3 Bush, 623. 

See LANDLORD AND TENANT, 3. 


FIxture. 


A barn standing on stone piers which rest upon the ground is part of the 
realty. — Landon v. Pratt, 34 Conn. 517. 


Forcep Norte. 


Defendants paid the counterfeit note of another bank to plaintiff’s agent, July 
1, 1863. Said agent, supposing it genuine, paid it to a third party, who neg- 
lected for an unreasonable time to return it after being informed that it was 
forged. Aug. 3, said agent told defendants that the note had been questioned 
and returned to him, but that he had paid it out again, and that if it should prove 
a counterfeit he would return it. Defendants made no answer. Sept. 17, - 
said agent offered said note to defendants for redemption, which was refused. 
In a suit on the original demand the verdict was for the plaintiffs, and a new 
trial was refused. — Zhomas v. Todd, 6 Hill, 340, disapproved. — Burrill v. Water- 
town Bank & Loan Co., 51 Barb. 105. But see Kenny v. First National Bank 
of Albany, 50 Barb. 112. 


Fraup. — See Bonp; Votuntary CONVEYANCE. 


Fravups, STATUTE OF. 

1, A corporation voted to make a certain contract, and the vote was recorded 
and the record signed by the clerk. Held, that this was a sufficient memorandum 
in writing within the Statute of Frauds. — Zu/ts v. Plymouth Gold Mining Co., 
14 All. 407. 

2. A contract to deliver corn not yet gathered or husked, as it requires labor 
to be expended on the subject-matter to prepare it for delivery, is not within 
the Statute of Frauds. — Rentch v. Long, 27 Md. 188. See Stephens v. Santee, 
51 Barb. 532. 


See Brrts anp Notes, 2; Consmeration; Lurations, StaTuTE OF; 
Sate, 1. 


FREIGHT. 


The abandonment of goods sunk in transitu to underwriters, and a receipt of 
the sum insured as for a total loss, followed by the underwriters taking posses- 
sion of the goods, the carriers being ready and willing to complete the trans- 
portation, may be found by the jury to be an acceptance of the goods by the 


owner at the place of loss, entitling the carriers to freight pro rata. — McKibbin v. 
Peck, 39 N.Y. 262. 
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GENERAL AVERAGE. 

A vessel fell in with a ship in a sinking condition. To save the lives of the 
ship’s passengers and crew, the master of the vessel consented to receive them; 
but as it was necessary to throw overboard part of his cargo to make room for 
them, he began to do so before any of them came on board, and continued it 
while they were coming on board until room enough was made. ‘The owner of 
the vessel sued the insurers for a contribution to general average for the above 
jettison. Held, that he could not recover (CHarMAN and Foster, JJ., dis- 
senting). — Dabney v. New England Mutual Ins. Co., 14 All. 300. 

—See Lecat TENDER. 


Governor. —See Manpamus. 


GUARANTY. 

1. “Mr. H.,—Sir: you can let D. have what goods he calls for, and I will 
see that the same are settled for. Yours truly, H. 8. B.,” is a continuing guar- 
anty. — Hotchkiss v. Barnes, 34 Conn. 27. 

2. A delay of three years in giving notice that a guaranty in similar terms has 
become operative, discharges the guarantor. — Whiting v. Stacy, 15 Gray, 270. 
See Parkman v. Brewster, ib. 271. 

See anv Nores, 2. 


Hicuway. — See Way. 


HOMESTEAD. 


A lease of a homestead for a year is not of itself an abandonment of the home- 
stead right. — Locke v. Rowell, 47 N.H. 46. 


HusBanp WIFE. 

1. If a wife leaves her husband’s house because of his violence and cruelty, 
and from reasonable apprehension of her safety, he is liable for her board, and 
also for the board of their child whom she takes with her, if, knowing where the 
child is, he makes no attempt to reclaim it; and he is not discharged from such 
liability by his wife’s subsequent return to his house. — Reynolds v. Sweetser, 
15 Gray, 78. 

2. A married woman paid debts of her husband at his request out of money 
which came to her from relations, but which was not shown to be her separate 
property. He afterwards, in consideration thereof, gave a note and mortgage toa 
trustee for her benefit. After his death his administrator paid said note, with notice 
that the heirs disputed its validity. Held, that the note was invalid, and the ad- 


ministrator should not be allowed for paying it in his account. — Phillips v. Frye, 
14 All. 36. 


See Marriep Woman. 
Ice. —See WATERCOURSE. 
Contract. —See Ber; Sunpay. 
INcUMBRANCE. — See Sate, 4. 
INDICTMENT. — See Murper. 
Insunction.— See Conpirion, 2. 
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INNKEEPER. 

By statute, innkeepers were discharged from liability for the loss of money, 
jewelry, &c., if guests, on notice, failed to deposit such articles in a safe provided 
for the purpose. A watch, and ninety dollars for personal expenses, were stolen 
from a guest in his room. Held, that the innkeeper was liable. The act did not 
apply. What articles are suitable for personal use, and in what quantities, is a 
question for the jury. — Maliby v. Chapman, 25 Md, 310; Treiber v. Burrows, 
27 Md. 130. But see Hyatt v. Taylor, 51 Barb. 632. 


INSANITY. 

Disorder of the moral affections does not incapacitate a party to make a will 
unless founded on insane delusion (Dog, J., dissenting). — Boardman v. Wood- 
man, 47 N.H. 120. 

InsoLventT Law. 

A widow who has joined with her husband in a mortgage of her separate es- 
tate to secure his debts, which she has paid since his decease for the purpose of 
exonerating her estate, may prove the amount before commissioners of insol- 
vency upon his estate. 

A creditor may prove his debts against the estate of his deceased debtor be- 
fore commissioners of insolvency, without first surrendering a mortgage of the 
separate estate of the debtor's wife, which he holds as security for the debt. — 
Savage v. Winchester, 15 Gray, 453. 

See Bankrupt Law; Conruicr or Laws, 2; ConstirutionaL Law, 6. 


INSURANCE. 

1. A policy of insurance on real and personal property contained a false war- 
ranty as to incumbrances on the realty. The personal property was separately 
valued and appraised, and it did not appear that said warranty was an induce- 
ment to its insurance. Held, that the policy was binding as to the personalty. 
— Koontz v. Hannibal Savings & Ins. Co., 42 Mo. 126. 

2. Denial of all liability on a policy on the ground that the loss was not from a 
peril insured against, is a waiver of proof of loss required in the policy, as also 
of an allowance therein to the insurers of sixty days in which to pay. 

A steamer insured against loss by fire was run into by another vessel, which 
caused her to fill with water, which forced the fire from her furnaces and the fire 
burned so much of the woodwork that she sank, which she would not have done 
but for the fire. Held, that the insurers were liable for the loss, except the imme- 
diate results of the collision. (U.S. Circuit Court.) — Norwich & N.Y. T. Co. v. 
Western Mass. Ins. Co., 34 Conn. 561. 

3. Furniture was insured ‘free of particular average ” (which was taken to 
mean ‘‘ against total loss only”). During the voyage the vessel was wrecked and 
condemned, and said goods were transshipped, parts of sets into one vessel, and 
parts into another. One of said vessels was lost with its cargo, the other ar- 
rived safely. Held, that the insurers were liable for the goods lost. — Pierce v. 
Columbian Ins. Co., 14 All. 320. 

See ConstrucTION oF INSTRUMENTS AND Statutes, 2, 3; GENERAL AVER- 
AGE. 
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INTEREST. 

1. Interest is to be allowed on cash advances, as a matter of law. — Field y, 
Burnam, 3 Bush, 518. 

2. In an action in Massachusetts on a note made and payable, on a day cer- 
tain, in New York, without any further agreement as to interest, the plain- 
tiff can only recover six per cent interest, the legal rate in Massachusetts, though 
seven per cent is the legal rate in New York. — Ayer v. Tilden, 15 Gray, 178, 

INTERNAL REVENUE. — See Stamp. 
JETTISON. — See GENERAL AVERAGE. 
Jupicirary Act.—See ConstituTIONAL Law, 1. 


JURISDICTION. 


The State courts have jurisdiction of crimes committed on the United States 
military reservation of Fort Leavenworth. — Clay v. State, 4 Kansas, 49. 
See ConstituTIONAL Law, 1; Recorp. 


Lacues.—See Forcep Nore; Guaranty, 2; LANDLORD AND TENANT, 3. 


LANDLORD AND TENANT. 


1. A landlord may distrain during the term, after the death of the tenant and 
before administration granted, for rent due and in arrear. Want of notice does 
not render a distress invalid. — Keller v. Weber, 27 Md. 660. 

2. Land was conveyed in fee, reserving a rent charge with a right of re-entry 
for non-payment. The grantor died, leaving six heirs. Held, that one of said 
heirs could maintain ejectment for one-sixth of said lands, for non-payment. of 
rent, without joining the others. — Cruger v. McClaughry, 51 Barb. 642. 

3. One of the Van Rensselaer leases was executed in 1799. It did not appear 
that rent was ever paid under it, and it was proved that rent had not been paid 
for twenty-two years. Held, that as the so-called lease was in fee, it was an 
assignment, and did not create the relation of landlord and tenant, and that the 
claim against the grantee on his covenant was barred. — Lyon v. Chase, 51 Barb. 
13. See Cruger v. McClaughry, ib. 642; Van Rensselaer v. Barringer, 39 N.Y. 
9; Hosford v. Ballard, ib. 147. 

LeasE. See LanpLorp aNnp TENANT, 3; LeGat TENDER, 38. 


Lrcacy. —See Cuariry; 3. 


LeGat TENDER. 


1. It is competent for the State legislature to enact that all tolls, dockage, 
and wharfage charges, payable into the public treasury, shall be due and col- 
lectible exclusively in gold and silver money of the United States. — People v. 
Steamer America, 34 Cal. 676. 

2. A contract to deliver a certain number of ounces of silver of a specific 
fineness, or an equivalent in gold, on a certain day, is a contract for the delivery 
of a commodity, and not for the payment of money. The measure of damages 
for the breach of such a contract is the market value of the commodity at the 
time of the breach, estimated in the most common currency (i.e. in legal tender), 
with interest. — Hssex Co. v. Pacific Mills, 14 All. 389. 

8. So, a lease reserving ‘‘ the yearly rent of four ounces two pennyweights 
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and twelve grains of pure gold, in coined money.” — Sears v. Dewing, 14 All. 
413. 

4, Where a party brings a bill to have a conveyance, which is absolute on its 
face, declared a mortgage to secure an oral promise to pay a certain sum of 
money in gold, and to redeem, he cannot redeem except on paying said sum in 
gold, and this not on the ground of the ‘‘ Specific Contract Act,” but because 
he who seeks equity must do equity. — Cowing v. Rogers, 34 Cal. 648. 

5. A bill in equity will not lie to enforce specific performance of an award to 
' pay a certain number of dollars in gold. — Howe v. Nickerson, 14 All. 400. See 
Tufts v. Plymouth Gold Mining Co., ib. 407. 

6. After a passenger had been carried several miles of his journey on a rail- 
road, the conductor demanded a certain sum in gold as the fare. The passenger 
tendered that amount in paper, and refused to pay gold, whereupon he was put 
off the train. Held, that the railroad company were liable. — Tarbell v. Central 
Pacific R. R. Co., 34 Cal. 616. 


LEGIsLatTuRE. — See ConstituTIoNaL Law, Stare, 1. 
Lipset. —See Corporation, 1. 
License. — See ConsTITUTIONAL Law, SraTE, 1. 
Lien. — See Cases FoLitoweEn, 2. 


STATUTE OF. 


Adverse possession of land for the time required by the Statute of Limitations 
gives an absolute right to the party in possession, and entitles him to all the 
remedies given by the law to quiet his possession. He may therefore maintain 
an action against the party having the record title, to have the same declared 
void. — Arrington v. Liscom, 34 Cal. 365. See, however, as to distinction 
between rights on which no action can be brought and rights which are made 
destroyed. Montague v. Garnett, 3 Bush, 297. 

Lorp’s Day. — See Sunpay; Wut, 1. 
Matice. — See Corporation, 1. 


Manpamvs. 

A mandamus lies to compel the governor of Maryland to issue a commission 
to which the petitioner is entitled, under the State constitution, that being a 
ministerial act. — Magruder v. Swann, 25 Md. 173. See Magruder v. Tuck, 
tb. 217. 

See ConstiruTionaL Law, 4, 5. 


Marrrep Woman. 

A debt contracted by a married woman, for the accommodation of another 
person, without consideration received by her, will not be enforced in equity 
against her separate estate, unless made a charge upon it by an express instru- 
ment. — Willard v. Eastham, 15 Gray, 328. 

See Huspanp WIFE. 


Master anp SERVANT. 


1. A railroad company, having employed competent persons to supervise and 
inspect its road-bed and bridges, is not liable for an injury to one of its servants 
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caused by the falling of a bridge in consequence of a latent defect. — Warner y, 
Erie Railway Co., 39 N.Y. 468. 

2. The fact that a railroad company’s servant was of a higher grade than 
another servant of said company, injured through his negligence, does not make 
the company liable. — Shanck v. Northern Central R. R. Co., 25 Md. 462; Cum- 
berland Coal and Iron Co. v. Scally, 27 Md. 589. 

Mercer. —See Morraaae, 2. 
Muuirary Reservation. — See JuRISDICTION. 
— See WaTercoursE. 
Act. —See Manpamus. 


MorrTGaGE. 

1. Although a power of sale mortgage authorizes the mortgagee or his assignee 
to become the purchaser at the sale, yet if he fails in the utmost diligence in 
protecting the rights of the mortgagor, the mortgagor will be allowed to redeem, 
— Montague v. Dawes, 14 All. 369. See Hahn v. Pindell, 3 Bush, 189, 198. 

2. Land was conveyed, subject to a mortgage, by a deed poll, which expressed 
that the grantee was to pay it, and save the grantor harmless from the same as 
part of the consideration. The wife of the grantor released dower in the mort- 
gage, but not in the subsequent deed. The grantee paid the sum due, and took 
an assignment of the mortgage. Held, that the mortgage was discharged, and 
the grantor’s widow remitted to her full right of dower.— McCabe v. Swap, 
14 All. 188. 

See Legat Tenper, 4; PLEDGE; SEISIN. 


Monicrpat Corporation. — See Way. 


Murper. 

A verdict of ‘‘ guilty as charged in the indictment” on a common law indict- 
ment for murder, is a conviction of murder in the first degree, where a statute 
establishes degrees of the crime. — Kennedy v. The People, 39 N.Y. 245. 

Natrona Bank. 

The Act of Congress of June 3, 1864, § 41, provided that shares in national 
banks might be assessed, under State authority, *‘ at the place where such bank is 
located, and not elsewhere.” A State law authorized the assessment of such 
shares in the town where the owner resided, for all taxes levied in said town. 
Held, that the above provision was constitutional, and that said State law com- 
plied with it. Said provision only requires that the assessment be made under 
the State authority existing at the place where the bank is located. — Austin v. 
Board of Aldermen, 14 All. 359. But see State v. Haight, 30 N.Y. 399; State 
v. Hart, ib. 434; 2 Am. Law Rev. 519. 

See EMBEZZLEMENT. 


NaviGaBLe Stream.—See River.’ 
NEGLIGENCE. 


1. Defendant negligently let his horse go loose and unattended in the street 
of a city, where the horse kicked the plaintiff. Held, that defendant was liable 
without proof that the horse was vicious. — Dickson v. McCoy, 39 N.Y. 400. 
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2. Plaintiff was injured owing to a defect in a highway, but would not have 
been if his horse had not been vicious. He had never driven the horse 
before, and did not know of its viciousness. Held, that plaintiff could recover 
substantial damages (Park, J., dissenting). Driving a vicious horse is prima 
facie evidence of negligence. — Daniels v. Saybrook, 34 Conn, 377. 

See Burpen or Proor; Carrier, 3-5; ForGep Nore; Master anp 
Servant; 3-5; Way. 

Nomina Damaces. — See DamaGes, 5. 


Norice.—See Forcep Nore; Guaranty, 2; LanpLorp anp TENANT, 1; 
Rarroap, 2; Recistry or Deeps. 


River. 

The title of the owner of land bounding on the Ohio River, if not excluded 
by the terms of the grant under which he holds, extends to the middle thread of 
the main channel of the river, and all accretions (such as a sand-bar) belong to 
the riparian owner as an incident to the title (RospEertson, J., dissenting).— 
Berry v. Snyder, 3 Bush, 266. 

OrveEr. 

1. Defendant agreed to pay ‘* $1,700 lawful money of the United States, and 
five hundred dollars in an order on W. & T.” Held, that parol evidence was 
admissible to show that the order was to be for sash, tlinds, &c., and not for 
money. — Hinneman v. Rosenback, 39 N.Y. 98. 

2. An order for the payment of a certain sum in chattels does not legally im- 
port an undertaking by the drawer that the payee shall obtain the chattels, nor 
that the drawer will be answerable to him for the value of them on the drawee’s 
refusal to accept or to pay the order. — Sears v. Lawrence, 15 Gray, 267. 


PARENT AND CHILD. 


A father does not lose his right to the custody of his minor children by per- 
mitting them, after they have been taken away from his home by their mother, 
to remain with her, and away from him, undisturbed for several years. — Johnson 
v. Terry, 34 Conn. 259. 


PartTNersuip. — See CONSTRUCTION OF INSTRUMENTS AND STATUTES, 4. 


— See ForGep Note; 2. 
Pieapinc. —See Stamp, 4. 


PLEDGE. 


Stock was pledged with power to pledgees to sell on default without notice. 
On pledgor’s default, pledgees sold the stock at the Brokers’ Board, and bought 
it themselves. The stock rose in value, and was sold later to third parties. 
Held, that the first sale was made at the right place, but was void, as the pledgees, 
like trustees, had no right to buy; that the bailment continued therefore until 
the second sale, which was good under the power. — Maryland Fire Ins. Co. v. 
Dalrymple, 25 Md. 242; Baltimore Mar. Ins. Co. v. Dalrymple, ib. 269. See 
Bryson v. Rayner, ib. 424. 

See 1. 


Presumption. —See Recorp. 
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AND AGENT. 

A shop-keeper is not liable for the act of his superintendent and clerks in 
calling a policeman, and causing the arrest and search of a woman suspected 
of stealing goods, if done without his authority, express or implied. — Mali y. 
Lord, 39 N.Y. 381. 

See Bounty ; Construction oF INSTRUMENTS AND Statutes, 4-6; Corpo- 
RATION, 2; DamaGes, 4; Evipence; Master anp SERVANT. 

Promissory Notre.— See Bitts anp Nores. 
Proxmate Cause.—See Damaaes, 1-3; INsuRANCE, 2. 
Pusuic User. —See Constirutionat Law, Strate, 3, 4; Eminent Doman. 
Quis Emprores.—See LanpLORD aND TENANT, 3. 


RatLroaD. 


1. A railroad company, which, for a consideration, receives the cars of a 
connecting company into its custody and control, and draws them with their 
contents over its own road, is liable as a common carrier for injuries to such 
cars during their transit over said road. — Vermont & M. R.R. Co. v. Fitchburg 
R.R. Co., 14 All. 462. 

2. Defendants advertised the hours at which their trains would start in the 
newspapers, but it was their custom sometimes to postpone the hour of a train’s 
starting, giving notice only by handbills in their cars and stations. On the day 
in question, after giving such notice, they postponed the hour. Plaintiff, who 
had purchased a package of tickets, and did not know of the postponement, 
presented himself for carriage at the advertised hour. Held, that defendants 
were liable for not carrying him at that hour. — Sears v. Eastern R.R. Co., 14 
All. 433. 

3. A railroad company is not liable for injuries received by a passenger while 
voluntarily and unnecessarily standing on the platform of a car in motion, al- 
though by the express permission of the conductor and brakeman. — Hickey v. 
Boston & L. R.R. Co., 14 All. 429. 

4, The same diligence is not required from a railroad company toward a 
stranger as toward a passenger. The care required is that which experience 
has found reasonable and necessary to prevent injury to others in like cases, — 
Baltimore & Ohio R.R. Co. v. Breinig, 25 Md. 378. See Philadelphia, W., & 
B. R.R. Co. v. Kerr, ib. 521. 

5. A railroad is not bound to maintain a fence on the line of its road against 
cattle unlawfully in a pasture adjoining. — Mayberry v. Concord Railroad, 47 
N.H. 391. 

See Carrrer; Corporation, 2; Damaaes, 4, 5; Easement; EvipENcE; 
LeGat Tenper, 6; Master anp Servant; Stamp, 1; Tax, 1. 


Ratiricatron.—See Sunpay. 
Recert. — See Carrier, 1-4. 


Recorp. 


A judgment of a court of general jurisdiction (i.e., in California, a court of 
record) cannot be impeached collaterally, because service by publication on a 
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defendant without the jurisdiction was insufficient, if the record is silent on the 
point, or where the judgment recites a proper service. The presumption is in 
favor of the jurisdiction, which must be determined by the record alone. Dis- 
tinction between courts of superior and inferior jurisdiction discussed. — Hahn 
v. Kelly, 34 Cal. 391. 

See Reaistry or Deeps. 


RecOuPMENT. — See DamaGes, 3. 


Reaistry oF Deeps. 

1. The record of an unacknowledged deed is notice of its contents to subse- 
quent purchasers. — Brown v. Simpson, 4 Kansas, 76; 3 ib. 172. 

2. The record of a deed acknowledged before and recorded by the clerk of 
the provisional government of Kentucky, in 1862, is not constructive notice 
of its contents. — Simpson v. Loving, 3 Bush, 458. 

Rent. —See LanpLorp TENANT. 
Res Gest. —See Evipence. 
ReEstricTIon. — See FEE Srp ce, 2. 
Riparian Owner. —See Onto River; WATERCOURSE. 


SALE. 


1. W. agreed orally to buy of G. a designated machine, worth $375, and 
directed G. to forward the same by the New York Central Railroad to one S. Held, 
that the sale was complete, and taken out of the Statute of Frauds by delivery to 


said railroad company. Specific performance decreed in favor of the vendors. — 
Glen v. Whitaker, 51 Barb. 451. 

2. Plaintiffs agreed to sell five hundred bushels of oats, parcel of a larger 
quantity in a grain elevator, to defendants, and gave an order on the warehouse- 
man, who accepted the same, and delivered part of the oats. The remainder 
was destroyed by fire. By custom, the vendor did no further act after the accept- 
ance of such orders, and the grain was thereafter treated as belonging to the 
purchaser, and delivered to him as required. Grain of the same quality, belong- 
ing to different parties, was sometimes mixed in the same bin. Held, that the 
sale was complete. The vendor and vendee became tenants in common. — 
Cushing v. Breed, 14 All. 376. See Hall v. Boston & Worcester R.R. Co., 
ib. 439. 

3. A party who had previously held a note, and thought that he did still, sold 
it with other securities to a third person, who also supposed it to be in the 
vendor's possession. It was not, but came into his hands afterwards, and was 
by him transferred to a bona fide purchaser. Held, that the last purchaser 
took a good title. The note not being in the vendor's hands at the time of the 
first sale, there was no implied warranty of title, and his subsequent possession 
did not enure to the benefit of the first purchaser. — Scranton v. Clark, 39 N.Y. 
220. 

4. If at the time of the sale of a crop, rent is due and in arrear from the 
vendor, he is liable on his implied warranty of title, if said crop be afterwards 


lawfully taken by the landlord to pay said rent. (Secus, if it be taken for 
VOL. 111. 48 
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rent becoming due after the sale.) The measure of damages is the purchase- 
money and interest. — Myers v. Smith, 27 Md. 91 
See DamaGes, 2, 3; Fraups, or, 2; MortGaGe, 1; PLepa@r. 


Seat. 
An impression of the seal of a corporation stamped upon the paper on which 
a mortgage of the corporation is written, is a good seal, although no othaciny 
substance is used. — Hendee v. Pinkerton, 14 All. 381. 


SEIsIN. 

When several lots of wild and unoccupied land in the same county are mort- 
gaged by one deed, and on one and the same condition, an entry by the mort- 
gagee upon one in the name of the whole, gives him constructive possession of 
all of said lots, as against the mortgagor or any one subsequently entering with- 
out right. — Green v. Pettingill, 47 N.H. 375. 

Speciric PERFORMANCE. — See AGREEMENT, 2,3; Tenpver, 5; Sates, 1. 


STAKEHOLDER. — See Bet. 


STAMP. 


1. An express company’s receipt does not require a stamp. — Belger v. 
Dinsmore, 51 Barb. 69. 

2. Astamp was affixed, with consent of court, to a paper setting forth the loss 
of a trustee bond, &c., and was cancelled, and said paper was filed in place of 


said bond. Held, that this made the unstamped bond valid ab initio. — Dowler 
v. Cushwa, 27 Md. 354. 

3. An agreement for a lease dated Feb. 28, 1863, was stamped before trial by 
a collector, Nov. 14, 1865, and the penalty was paid him. Held, that the paper 
was thereby made admissible in evidence. — Cooke v. England, 27 Ma. 14. 

4, A declaration on a promissory note which does not show that the note was 
stamped, is not bad on demurrer. — Hallock v. Jaudin, 34 Cal. 167. 

See ConstTiTuTIONAL Law, 2 
Statutes, Construction or. —See Bankrupt Law, 2; Bounty; EMBEzzLE- 

MENT; INNKEEPER; National Bank; Way; 1. 
SratTuTe or Fravups.—See Fraups, STaTuTE OF. 

Statute or Liuirations. — See Lrirations, STATUTE OF. 
Sratutes or Unirep States. — See Bankrupt LAw; Law, 
1; Nationa, Bank; Stamp. 

SrockHoLpErR. — See Conruicr or Laws, 1. 


Sunpay. 
A contract made in violation of the Lord’s day is void, and no subsequent 
ratification will sustain an action upon it. — Day v. McAllister, 15 Gray, 433. 
See W111, 1. 
Surety. 
Taking a note from the obligor in a bond payable in terms at the same time as 
the bond, and for the same debt, discharges the sureties on the bond, because the 
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days of grace have to be added before the note is payable, and so time is given 
to the principal. — Appleton v. Parker, 15 Gray, 173. 
See Bitits anp Nores, 1. 


Tax. 

1. A county tax on a railroad to pay the subscription of the county to the road, 
is illegal. — Applegate v. Ernst, 3 Bush, 648. 

2. A payment of taxes on notice from the collector that a warrant to collect 
the same would issue in case of non-payment, pending a suit by the tax-payers 
for redress, is not a payment under compulsion. 

If such payment were compulsory, the tax having been levied, collected, and 
applied under a State law, it could not be recovered from a city, although the 

comptroller of the city appointed the assessors, and the city received the tax into 
its treasury. — Union Bank v. Mayor, &c., of New York, 51 Barb. 159. 

See ConstiruTionaAL Law, 3; ConstiruTionaL Law, StaTE, 2; LEGAL 
TenverR, 1; Natrona Bank. 

TENANT aT WiLL. —See Assumpsir, 2. 
Tenant Common. —See Saxe, 2. 


Test Oatnu. 


An act imposing a test oath on voters for delegates to a constitutional conven- 
tion, was held void on various grounds (Hunt, C.J., Mason and Wooprurr, 
JJ., dissenting). — Green v. Shumway, 39 N.Y. 418. 


TirLe. —See Sater, 3, 4. 
Tort. —See Assumpsir, 1. 


TRESPASS. 


The abuse of legal authority, which will make a person a trespasser ab initio, 
is the abuse of some special and particular authority given by law; and the doc- 
trine does not apply to the case of an agent in a factory, who uses improper force 
in ejecting a disorderly person employed there. — Esty v. Wilmot, 15 Gray, 168. 

See AssumpsiT; Rartroan, 5. 


Trust. —See AGREEMENT, 2; CuHarity; Fee Marrimep Woman; 
MortGace, 1; PLepGe. 


VENDOR AND PurcHAsER.—See AGREEMENT; 2. 
Verpicr. — See Murper. 


Vo LuntTary CONVEYANCE. 


1. A voluntary conveyance of his property to his wife by one about to engage 
in a business which he believes may subject him to losses, in order to secure such 
property for himself and family in the event of such losses, is fraudulent. Judg- 
ment of Supreme Court reversed. — Case v. Phelps, 39 N.Y. 164. 

2. A conveyance without consideration made to defraud the creditors of the 
grantor, and recorded, is valid against a subsequent purchaser for a valuable 
consideration. — Stevens v. Morse, 47 N.H. 532. 
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Vorr.—See Cases Fo.ttowep, 1; ConstiruTionat Law, Strats, 1. 
Wacer. —See Ber. 
Warver. —See Insurance, 2. 
War. —See Cases Fotitowen, 5. 
Warenouseman. — See Burpen or Proor; Sarg, 2. 
Warranty. —See Damaces, 2, 3; INsurANCE, 1; Saxe, 3, 4. 


WATERCOURSE. 


Plaintiffs owned the water of an artificial mill-pond, two hundred years old. 
Defendants cut and carried away ice from the same. Both parties claimed title 
to the land covered by said pond; the defendants under a conveyance of land 
bounded ‘* East by the pond.” Held, that, although defendants owned to the 
middle of the original stream (Burer, J., disagreeing to this), they were liable, 
having no more right to take the ice than they would have had to divert the 
water, — Mill River Woollen Manufacturing Co. v. Smith, 34 Conn. 462. 

See River. 


Way. 


1. A city accepted a charter giving it power to make by-laws for the protec- 
tion and preservation of trees in the public squares; and a by-law was passed 
accordingly, fining parties who should cut or injure such trees without leave. 
The city negligently allowed a dead limb to remain on such a tree, and it fell and 
injured the plaintiff. Held, that the city was liable. It had neglected a corpo- 
rate duty which it had voluntarily assumed (Park, J., dissenting, the duty 
related only to the welfare of the trees, and was owed only to persons interested 
in that.) — Jones v. New Haven, 34 Conn. 1. 

2. A city was bound to keep its streets ‘‘ in good and sufficient repair.” Third 
parties suspended a flag with iron weights attached to it across said street, and 
one of them fell and injured the plaintiff, who was using due care. Held, that 
the city was not liable. — Hewison v. New Haven, 34 Conn. 136. See Jones v. 
New Haven, ib. 1. 

See Easement; Emryent Domain; NEGLIGENCE, 2. 


Wit. 
1. A will executed on Sunday in New Hampshire is valid. — George v. George, 
47 N.H. 27. 
2. A will, to be valid by the laws of New York, must be attested after the sig- 


nature by the testator. Judgment of Supreme Court reversed. — Jackson v. 
Jackson, 39 N.Y. 153. 

3. A testator gave ‘to my brothers A., B., and C., and my sisters D. and 
E., and the heirs of F., and their heirs respectively,” the residue of his estate, 
‘*to be divided in equal shares between them.” There was also a legacy ‘‘ to the 
heirs of my sister F.” Held, that the heirs of F. took per stirpes ; i.e., one-sixth 
of the residue to them collectively. — Balcom v. Haynes, 14 All. 204. 

See Cuartry; Fer Simpce, 2; Insaniry, 2. 


Witness. — See W111, 2. 
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Worps. 
“* Agent or Attorney.” —See Bounty. 
** Commerce.” —See ConstiruTioNaL Law, 2. 


** Fiduciary Capacity.” —See Bankrupt Law, 2. 


‘* Free of Particular Average.” —See Insurance, 3. 
** Order.” — See Orver, 1. 
** Value of Lands, 5,000.” — See Construction or INsTRUMENTS AND 
Statutes, 1. 
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BOOK NOTICES. 


BOOK NOTICES. 


A Treatise on the Law of Watercourses. With an Appendix, containing Statutes 
of Flowing, and Forms of Declarations. By Josern K. AnGrLu. Sixth 
Edition, revised, and very much enlarged by the addition of new matter to 
the Text and Notes. By J.C. Perkins. Boston: Little, Brown, & Com- 
pany. 1869. 


Tue preface tells us that the last edition of this book was published fifteen 
years ago; and this, independent of the fact that that edition has long been out 
of print, is sufficient justification of the. present revision. ‘The law of water- 
courses, particularly that very large part of it which treats of easements, has, 
like the whole law of incorporeal hereditaments, increased enormously in vol- 
ume during the last few years. 

The present editor has done his work very thoroughly, adding largely both to 
the text and to the notes, so that the volume has increased to a size of nine hun- 
dred pages, and contains nearly double the number of cases cited in the last 
edition. 

The sections on ‘‘ Surface Water and Drainage,” and on ‘‘ Eaves Drip,” are 
entirely new; and the treatise in its present form comprises not only the Law of 
Watercourses, but the whole Law of Fresh Water. 

‘The cases have been well brought down to the present time, and the editor is 
in all respects competent for the task he has undertaken; yet we cannot approve 
the manner in which he has intermingled the new matter with the original text 
and notes, without any mark of distinction. The book of so accomplished a 
lawyer as Mr. Angell ought to be kept intact after his death, and the separate 
statement of the later cases would often be of great practical convenience in con- 
sulting the work. 


The Law of Contracts. By Joun Wrx114m Suirn, Esq. Fifth American from 
the Fourth London Edition, by Joun GrorGe Matcorm, Esq., with Notes 
and References to both English and American Decisions, by Witt1am Henry 
Raw .e; and with additional Notes and References to recent American cases, 
by GrorGe Suarswoop. Philadelphia: T. & J. W. Johnson & Company. 
1869. 


Aut Mr. Smith’s works are good, and all bear the marks of an original mind. 
In investigating legal doctrines, he is accurate indeed, rather than original; he 
treads warily, and at times painfully, in the track of adjudicated cases, and it is 
hard not to regret that the acuteness and subtlety of so fine an intellect was 
often spent in the attempt to reconcile irreconcilable decisions. He was a devoted 
lover of the common law as it is, with all its anomalies and inconsistencies, and 
worshipped it with more almost than Blackstonian superstition. But in the pres- 
entation of the results of his investigation, he was eminently original; he was the 
fi-st to edit a selection of leading cases, and the present book is the best model 
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for legal lectures that we have ever seen. Compare it even with such a work as 
Kent’s Commentaries, or, to make a closer comparison, with Judge Metcalf’s 
exquisite treatise on the Law of Contracts, and the superiority of Mr. Smith's 
work, as a means of conveying legal information to the beginner, and of fixing 
it in his mind, is seen at once. He has a wonderful eye for selecting out of many 
doctrines the central one on which the rest hang: he goes straight at this, sets it 
forth and expands it with great detail, and the subordinate doctrines fall naturally 
into their proper places. ‘This is a dangerous method in the hands of an inferior 
man. Many a popular bookwright will set forth at great length and admirable 
lucidity some self-evident proposition, and then append a long series of brief 
statements, as if they were obvious corollaries; too obvious for the writer or 
reader to delay over them. The student is delighted at the success with which 
he finds that he can grasp ‘‘ great legal principles ;*’ but at the end the only thing 
in which he has succeeded is in forming thoroughly vicious habits of thought, the 
effect of which will long hamper him. Mr. Smith is a writer of a very different 
cast; he teaches no law made easy; his is no book for loose thinkers, while his 
colloquial style and the abundance of his illustrations make its contents more 
attractive, and therefore more likely to be remembered, than other treatises by 
men of equal or greater and more comprehensive ability. The notes of the 
American editors form an important part of the book. On some parts of the 
Law of Contracts there has been a wide-spread departure in the United States 
from the English rules, and it is well that the attention of students should be 
early directed to these. The American notes sometimes, perhaps, go into a 


minuteness of detail hardly consistent with,the general character of the text as 


an elementary treatise, though they undoubtedly enhance the usefulness of the 
work as a manual to be referred to in practice. It is no disparagement to the 
present editor to say that we regret that his learned predecessor has not been 
able to extend his supervision to the recent editions. 

The omission of the table of American cases is a grave defect; one which we 
have recently had occasion to remark on in other books, and which we intend 
never to allow to pass without notice. 


A Practical Treatise of the Law of Evidence. By Tuomas Srarxtr, Esq. The 
Ninth American from the Fourth London Edition. By Georce Moriey 
DowpesweE.t and Joun GeorGE Esqs. With Notes and Refer- 
ences to American Cases, by GEORGE Suarswoop. Together with the Notes 
to former American Editions, by Tneron Mercatr, Epwarp D. InGranam, 
and BengamMin Geruarp, Esqs. Philadelphia: T. & J. W. Johnson & 
Company. 1869. 


Tue three treatises on the Law of Evidence which are most in use in this 
country, those of Starkie, Greenleaf, and Phillips, have each their special merits. 
The chief excellence of Mr. Starkie’s work lies in its statement of the general 
doctrines of the common law on the subject of evidence; and that this is felt to 
be the case is shown by the very much larger number of editions that the first 
volume of his work has passed through than have the subsequent volumes, which 
treat of the rules of evidence applicable to the different classes of actions. The 
original preparation of such a treatise and the annotation of successive editions 
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is a work of peculiar difficulty ; the decisions are so numerous that a mere citation 
of their names would swell the book to a bulk entirely inconsistent with its char- 
acter as an elementary discussion of general principles; it is necessary to select 
the most striking and illustrative decisions, and this requires other qualities than 
the industry and accuracy which suffice the ordinary book-maker. So far as the 
preparation of the present edition goes, we have but one fault to find. The 
Fourth English Edition, from which this is reprinted, was published in 1853, and 
Judge Sharswood, so far at least as we have observed, has confined himself to 
the American cases published since that time ; so that we have none, or certainly 
very few, of the English cases on evidence decided during the last sixteen years. 
There is the less excuse for this, as the cases may be found well collected in the 
recent editions of Taylor on Evidence, which is, on the whole, the most con- 
venient book on the Law of Evidence as administered in the courts of Great 
Britain. Again, also, we have to complain of the lack of a table of the Ameri- 
can cases. 


A Treatise on the Law of Shipping and the Law and Practice of Admiralty. 
By Tueroruitvs Parsons, LL.D., Dane Professor of Law in Harvard Uni- 
versity, at Cambridge. In Two Volumes. Boston: Little, Brown, & Com- 
pany. 1869. 


TEN years ago, Professor Parsons published a Treatise on Maritime Law in 
two volumes. The first volume was devoted to a discussion of the Law of Ship- 
ping, while the second volume contained the law of Marine Insurance and of 
Admiralty. The portion given up to’ the subject of Admiralty, though well ar- 
ranged, was, considering the importance of the subject, very brief; in fact was 
little more than a sketch. 

Some months ago, the part of Professor Parsons’s second volume which con- 
cerns Marine Insurance, was republished in a greatly expanded form, filling two 
volumes ; this we noticed at the time of its issue. (3 Am. Law Rev. 140.) 

We have now the remainder of the original Treatise, much increased in size, 
and filling two volumes, which contain four hundred and fifty more pages of text 
and notes than were devoted to the topics of Shipping and Admiralty in the 
original work on Maritime Law. Especially has the subject of the jurisdiction 
and practice of the Admiralty been treated much more at large, thus supplying 
the main defect in the first treatise and furnishing one of the best compendiums 
for the use of proctors. The title of Collision, too, has been enlarged from 
twenty-five pages to seventy-four pages, and we do not know where else to look 
for so good a treatment of the matter. 

We notice that the passage in the first chapter of the original treatise, ‘‘ The 
common law has its old books of authority; and they are numerous and excel- 
lent; Statham, Fitzherbert, Glanville, Brooke, in the sixteenth century, and in 
the next, Bracton, Fleta, Britton, Rolle, Sheppard,” is corrected in the present 
edition; and the statement now made in the same chapter that the Consolato 
del Mare was first printed, probably, early in the fifteenth century, may, by giv- 
ing a very liberal construction to the word ‘‘ early,” be not so far from the truth 
as the earlier statement that it was printed in the century before the useful art 
of typography was invented, 
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Professor Parsons gives a word of well-earned acknowledgment for the assist- 
ance he has received from ‘‘ John Lathrop, Esq., of Boston, whose learning and 
intelligence, and faithful industry and capacity for exhaustive investigation, must 
soon give him a high place in his profession.” Not a page but bears the mark 
of Mr. Lathrop’s watchful search for cases. 

The usual qualities of Professor Parsons’s treatises, —the excellent arrange- 
ment, the easy style, the copious collection of authorities, the striking generaliza- 
tions, — all show themselves in this volume. 

The learned author says that he has endeavored to make such books ‘‘ as in 
most cases to render further research unnecessary, and to make it much easier 
when necessary ;*’ whether he has accomplished the former object, whether, in- 
deed, the former object could be accomplished by any text writer, may be matter 
of doubt, but there is no doubt that he has attained the latter. 


Practical Manual of Shipping Law. By W. A. Oxtver. Second Edition. 

London: James Imray & Son. 1869. 

AmBITIon has no connection whatever with cubic feet, nor is greatness ever 
measured with a yardstick. We have before us an unambitious looking volume, 
small in bulk, modest in appearance, and with no outward sign of that inward 
greatness of object which the author proposes to attain by its publication. The 
Preface tells us that the book has been published for the use of sea captains, to 
‘inform them of their legal rights and duties, so as to enable them to keep their 
employers free from disputes and litigation; or in case any dispute or accident 
should occur, to enable them as far as possible to save the ship-owner from suffer- 
ing any loss.” The need of such a philanthropic work is only too evident, and 
our law reports are full of disputes between merchants, ship-owners, and those 
“‘who go down to the sea in ships,” — the sad results of the hitherto unsatisfied 
want of Oliver’s Practical Manual. It was indeed too much to expect, either 
that ship-owners would send with their ships, free of freight, the present works on 
maritime law, or that sea captains should while away the weary night-watches in 
its complicated study, and hence these recorded disputes. But now a new era 
has begun, —a practical manual has descended, as it were, like the gentle dew 
from heaven, and there will be no more maritime sin and sorrow here; no more 
‘disputing and litigation.” Charter-parties, freights, bottomry bonds, and other 
hitherto much discussed topics of law, will be rendered as obsolete as writs of 
assistance or wager of battle; and we shall be conscious of the existence of an 
ocean only by the severity of the east winds. 

We are further told that the especial object of the book is that it shall be an 
‘‘adviser,”—a portable, inexpensive, exhaustive, intelligent adviser, — which will 
be all-sufficient for the sea captain’s wants, without obliging him to take professional 
advice. There are, however, two cases in which he is recommended to go to the 
lawyer and ask his assistance. Let us see what these extraordinary difficulties 
are which even Oliver's Practical Manual cannot solve for him, — probably some 
question in Marine Insurance, Stoppage in Transitu, Collision; but, no, these 
questions are exhaustively treated by the Manual. It is only when a case is act- 
ually to be brought into court by some merchant ignorant of Oliver and his ‘* Prac- 
tical Manual,” or when a protest under certain circumstances is to be noted by 
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the sea captain abroad, that this book ceases to be all-sufficient, and a lawyer is 
required, 

It is so entirely a book for the use of ‘ non-legal readers,” that it seems hardly 
possible to look upon it as capable of true legal criticism, for no authorities are 
referred to, and no doubt seems to be entertained by the author as to any uncer- 
tainty of the exact state of the law on any point. After a careful perusal, the 
impression left upon the mind is that the law is as firmly fixed as the pyramid of 
Cheops; and we gaze with wonder, slightly tinged with contempt, on the hundred 
works on maritime law which descend to discussion and doubt, or which conde- 
scend to give security to their statements by quoting from judicial decisions. 

There can be no doubt that sea captains, as a class, are lamentably in need of 
more legal knowledge than they now possess; and if they could be persuaded of 
the illegality as well as inhumanity of ill treatment and brutality to their crew, 
this book would deserve to be published as a Tract by the Humane Society, and 
be entitled to the gratitude of the world. It, however, omits all mention of sea- 
men and their rights, except briefly in the Appendix. 

Let us look at it, then, from a sea captain’s point of view, and imagine our- 
selves an old salt, perusing at odd moments this faithful adviser, and going to its 
truthful pages whenever he is in trouble or likely to enter into ‘‘ disputes or liti- 
gation.” He turns over the pages, and his eye falls on some such passage as 
this: ‘* The parties are supposed to leave to implication and tacit understanding 
all those general and unvarying incidents which a uniform usage would annex, 
and according to which they must in reason be understood to contract unless they 
expressly exclude them.” We should like to see the expression on that weather- 
beaten countenance when he reads about ‘implication and tacit understand- 
ing.” 

The portions of the work most creditable to the author are the chapters on 
**Stoppage in Transitu,” ‘* Demurrage,” and ‘* Delivery,” which are admirable, 
brief, condensed, accurate, and sufficiently extended to meet the real purpose of 
such a book, which is to teach enough and not all the law; but the style is gener- 
ally too concise to be easily intelligible to the marine mind, while at times it be- 
comes equally unintelligible from the opposite fault,— diffuseness. It is wanting, 
too, in information on several important points on which a captain would require 
instruction; as, for instance, on the change in the meaning of the word ‘ neces- 
sity,” under any circumstances, and especially when applied to the powers of the 
captain in making bottomry bonds. For with the present wide-spread system of 
submarine telegraphs, which so encircle the world that the Fejee Islands are almost 
the only inaccessible places where the shipmaster would be obliged to exercise 
his own discretion, the law, which requires the master to ascertain his employer's 
wishes upon what action he may take in an emergency, must be much more 


strictly construed than heretofore. On this important topic, however, almost 
nothing is said. 


A perusal of this work only confirms our previous opinion of all such handy 
books: they are harmless, but practically useless. A sea captain would do much 
better to follow a few simple rules which any ship-owner can give him, while at 
sea; and when in port, where his principal difficulties arise, the most inexpensive 
and cheapest course he can take is to consult a lawyer. 


places so sunk in barbarism as to be without that product of civilization and 
progress. 


There are now few 
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An Essay on Professional Ethics. By Grorce Suarswoop. Third Edition. 

Philadelphia: T. & J. W. Johnson & Company. 1869. 

Tus little book, the previous editions of which have been widely read, con- 
tains nothing very novel or striking, but is replete with sound sense. The title 
is happy, and the subject one of great interest. Till the general foundations of 
ethics are more firmly settled than they now are, it is vain to hope for a scientific 
treatment of a special department. In fact the very title of legal ethies, like 
medical jurisprudence, presupposes an approach to the subject from the practical 
rather than the theoretical side. But that is no reason why the fruits of obser- 
vation and experience should not be collected, though in an empirical form. 

The first part of Judge Sharswood’s essay, which treats of legislation and 
jurisprudence generally, is rather beside the proper subject of the book, nor is it 
especially good; the best things in it are the illustrations of the bad workings of 
judge-made law in one or two instances in Pennsylvania, but the subject is too 
broad to be treated with any satisfactory results in so small a compass. 

By far the most valuable portion of the essay is that which deals with the 
duties that an attorney owes to his client. Judge Sharswood admits that it 
is pretty generally settled in the United States that a counsellor can maintain 
an action for his fees, but he evidently regrets that it is so. We confess to 
sharing somewhat in his feelings. The idea that a lawyer's fee is quiddam 
honorarium, is a badge of distinction and privilege, and one naturally likes 
to feel that he belongs to a privileged class; yet it is not a feeling which 
will bear examination. If lawyers were really a noble body of men, who 
worked solely for the love of their fellow-creatures or of their profession, that 
would be all very well; but they are no more public-spirited than any other 
class in the community. They are, in fact, rather more certain to get paid 
for their work than most people are. In England, where the rule obtains that a 
barrister cannot maintain a suit for his fees, the difficulty is solved by his being 
paid in advance. To proclaim that you compel no man to pay for the services 
which you render him, and at the same time to refuse to render the services un- 
less you have the pay for them in your pocket, is an absurd and not a very digni- 
fied boast. if originally a badge of honor, it is now worn so threadbare as to 
be rather an unseemly rag. True it is, that a lawyer who is in the habit of suing 
his clients for his fees is not likely to gain a very desirable position; but the 
same is true in all relations of life: no man who is in the habit of washing his 
dirty linen in court is likely to be much loved or respected by his fellow-citizens. 
Nor is the difficulty which a jury finds in fixing the proper amount of compensa- 
tion to which a lawyer is entitled any solid objection to the maintenance of a suit 
by him. ‘The same difficulty arises in every case which involves a question of the 
value of skilled labor. 

The learned author says that a lawyer ‘‘has an undoubted right to refuse a 
retainer, and decline to be concerned in any cause, at his discretion.” We are 
rather surprised at his stating this so strongly; there is certainly a general im- 
pression that where the etiquette of the bar is strict, a lawyer is bound to accept 
aretainer. Yet we think Judge Sharswood’s principle is the true one. If law- 
yers were a small class, it might well be held otherwise; but where there is no 
difliculty, as there never is any difficulty in this country, of obtaining abundance 
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of competent advice, there is no reason that a lawyer should be considered a 
public officer in any such sense as not to be able to pick and choose his business. 
But it is undoubtedly better for a lawyer to decline to have any thing to do 
with a particular class of cases than to refuse an individual case; for if he is a 
man of character and reputation, such refusal, if known, can hardly fail to in- 
jure the cause of the man who applies to him. 

Judge Sharswood has dealt mainly with the questions of morality involved in 
particular acts, and has touched more slightly on the general influence of the 
profession of the law on the intellects and morals of those who practise it. 

The consciences of all men are artificial; there is an irresistible tendency in 
feeling, if not in reason, to substitute the arbitrary rules made by the individual 
or by a class for the dictates of absolute morality; and it is commonly believed 
that the practice of the law has a peculiar force in thus perverting the sense of 
right. Even Judge Sharswood says, ‘* There is certainly, without any excep- 
tion, no profession in which so many temptations beset the path to swerve from 
the line of strict integrity ; in which so many delicate and difficult questions of 
duty are continually arising.” We greatly doubt the truth of this. Archbishop 
Whately, with his accustomed good sense, has observed how much greater is the 
temptation to deceive themselves and others by sophistry for members of the 
clerical than of the legal profession. The influence of a profession on general 
character is best shown in matters arising outside of the profession, and we do 
not think that any candid observer will say that lawyers in these are any less 
honest than other men. 

The practice of the law is, we believe, singularly favorable to the develop- 
ment of character, as compared with most of the other occupations of mankind, 
As compared with trade, it is far more intellectual ; and it has, too, this advantage, 
that a lawyer is constantly working for objects in the attainment of which he him- 
self has only a secondary interest. That a suit should be gained, is vastly more 
important to the client than to the counsel; and this work for the interests of 
others, even though it be for a fee, does keep a man more in sympathy with his 
kind than work which has for its sole object the heaping up of money for him- 
self. 

On the other hand, the law has a marked advantage over the other two so- 
called learned professions, — medicine and the church,—in the nature of the 
subjects out of which those who practise it earn their livelihood. According to 
some writers, the chief occupations of lawyers would seem to be the hunting 
down or the defending the lives and reputations of oppressed innocents; but, 
practically, nine-tenths of law work concerns questions of property, and the more 
material and coarser interests of mankind. In the most private matters, in those 
which touch the bodies and souls of men the nearest, it is not the lawyer’s trade 
continually to intermeddle, and he may be thankful that it is not. The tempta- 
tion to be unctuous outside and callous within, which comes from the constant 
professional dealing with the deepest sufferings and feelings of mankind, though 
it be one which so many good men have been able to overcome, is yet stronger 
than any that besets the ordinary path of the lawyer. The pettifogger is a bad 
man and a dangerous man, but he is not so bad nor so dangerous as the revivalist 
or the quack. 
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A Digest of Parliamentary Law ; also, the Rules of the Senate, and House of 
Representatives of Congress: with the Constitution of the United States, and 
Amendments thereto, and their History. By O. M. Witson (Attorney at 
Law), Secretary of the Indiana Senate, 1865, 1867, 1869. Second Edition. 
Philadelphia: Kay & Brother. 1869. 


Ir the rules which govern legislative and other debating bodies can properly 
be called a branch of the law at all, there is no part of the law which so little 
deserves the name of a science. It is amazing how the most enlightened people 
of the world, or if that is too broad an assumption, certainly the people most used 
to public debate, can be contented with that chaotic collection of arbitrary rules 
which is dignified by the name of parliamentary law. It can be explained only 
by the constantly varying character of public assemblies, the younger members 
of which are unacquainted with the system. Indeed, such a collection of de- 
tached rules is to be learned only by long practice, while the few who remain long 
enough to have mastered the rules, like most men who hold the key to a 
special kind of knowledge, are more anxious to keep that knowledge to themselves 
than to diffuse it. 

Be that as it may, there is no topic which lends itself so easily to the form of a 
digest, and which can be so satisfactorily presented in that form as one consist- 
ing of independent and disconnected parts, and we therefore welcome this work 
of Mr. Wilson’s as presenting the best method in which his subject can be 
treated. And he has furnished what is at the same time the most convenient 
manual, and also the best guide for careful research, with which we are acquainted. 


United States Digest ; Containing a Digest of Decisions of the Courts of Com- 
mon Law, Equity, and Admiralty in the United States and in England. By 
Henry W. Frost, of the Boston Bar. Vol. XXVI. Annual Digest for 
1866. Boston: Little, Brown, & Company. 1869.: 


DurineG the war, the United States Digest fell sadly into arrears; but of late it 
has been making up the lost ground. Two volumes, those for 1864 and 1865, 
were published last year (see 2 Am. Law Rev. 724), and the one now before us 
is made up from the volumes published in 186€. It comprises the third of 
Wallace, Blatchford’s Prize Cases, thirty-eight volumes of State reports, all 
the volumes and parts of the English Law Reports for 1866, and also the Fourth 
of Best & Smith, the Thirteenth and Eighteenth of the Common Bench (New 
Series), and the Second of Hurlstone and Coltman: in all fifty-six volumes and 
parts of volumes. The statements of the English cases seem to have been taken 
verbatim from the digests in the first volume of the Law Review. 

The lawyer involuntarily sighs as each new volume of the United States 
Digest is added to the long row already on the shelves, not perhaps from reflect- 
ing on that depressing motto which is prefixed to the last edition of the Massa- 
chusetts Digest — 


Queritur ut crescunt tot magna volumina legis : 
In promptu causa est, crescit in orbe dolus, 


but rather from thinking that here is one more bundle added to the load which 
threatens to worry out the patience of the common lawyer, if not to break the 
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back of the common law. Yet this is most ungrateful. It is easy to groan at cour 
the United States Digest, but where should we be without it? It is that alone that labo 
enables us even to stagger under the burden of accumulated reports. \ 
tion 


num 
A Digest of the Reports of the United States Courts, and of the Acts of Congress, diff 


Jrom the Organization of the Government to July, 1868. Comprising the 
Reports of the United States Supreme Court, those of the Circuit and District 
Courts, and of the various Territorial and Local Courts established by the 
United States; together with the leading provisions of the Statutes at Large, 
and important Auxiliary Information upon the National Jurisprudence. Vol. 
IV. In which Titles of Importance or Special Character have been edited or A 
revised by Hon. Samurt Briarcurorp, Hon. Cuarves L. Benepicr, Hon, 
GroRGE Suarswoop. The whole compiled by BeNsamin VauGuan ABBoTT 
and Austin Assorr. New York: Diossy & Company. 1869. 
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Tuts volume contains the Titles from Privateers to Wrongs, and a table of act | 
cases, and closes this important work. We have noticed the preceding three medi 
volumes as they appeared (1 Am. Law Rev. 732; 2 Am. Law Rey. 534; 3 Am, last | 
Law Rey. 352), and there is little that we can profitably add to what has been she 
already said on those occasions. We think the editors would have done better Mar 
to have included cases reversed, affirmed, and overruled in the general table, T 
instead of placing them in a separate list of ‘* Cases Criticised,” especially as that prov 
list is in the first volume and the general table is in the last. deat 

The business of the United States Circuit and District Courts has largely of g 
increased within the last few years, and as a natural consequence the reports of hang 
cases in those courts are much more in request. Those reports were at one time the t 
a drug in the market, but are now in great demand, and the need of a digest 
was becoming very pressing, and from the Constitution of the Federal and State A 
courts, these volumes of the Messrs. Abbott contain a digest of substantially all office 
the law in the American books on several branches of jurisprudence ; such, for 


instance, as Admiralty and Patent Law. Rep 


Digest of California Reports and Statutes, from the Organization of the State to 
the Present Time. Comprising the Adjudications of the Supreme Court of the B 
State, as contained in Thirty-four volumes of the published Reports ; together T 
with references to and Digest of the most important Statutes, as embodied in impo 
the published volumes, from the First to the Seventeenth Session, inclusive ; : State 
preceded by a Table of Constitutional and Statutory Provisions referred to “in 
in the California Reports, with full references to the Reports ; and followed by a ied 
Table of Cases, and Cases Criticised; and a copious Index. By Cuarves H. 
Parker. In Two Volumes. San Francisco: H. H. Bancroft & Company. mene 
1869. Sour 


Tunis digest contains all that digests should, but often do not, contain. The decis 
index and the table of cases, which includes notes giving all the places where year 
each case is criticised or is referred to, leave nothing to be desired. And it is prese 
with justifiable pride that Mr. Parker calls attention to the table of those Statutes oceuy 
of the State and of the United States which have been commented on by the of th 
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court; the preparation of the table must have taken a prodigious amount of 
labor. 

We think the editor has erred in omitting from the digest the decisions men- 
tioned in the table of ‘*‘ Undigested Cases.” They are less than a hundred in 
number, and though probably worthless, their insertion would make just the 
difference between completeness and incompleteness. There is carelessness in 
the printing of foreign words. Of the one hundred and one maxims, thirty are 
misprinted ; and ‘* Traite (sic) du contrat de mandat,” which is given as the 91st 
maxim, is no more a maxim than ‘* Byles on Bills.” 


The Public Laws of the State of Illinois, passed by the Twenty-sixth General 
Assembly at the Regular Session of 1869; together with Head Notes, Table 
of Contents, Index, and List of State Officers. By Myra Brapweii. Offi- 
cial Edition. Chicago Legal News Company. 1869. 

Tue energetic Mrs. Bradwell, not resting satisfied with having obtained an 
act from the Illinois legislature making the Chicago Legal News an authorized 
medium for the publication of the laws, has published the Statutes passed by the 
last General Assembly in the present convenient form. Naturally, the law which 
she has deemed worthy of the first place in the volume, is one in relation to 
Married Women’s Earnings. 

The most singular novelty which we have noticed in the volume is an act which 
provides that ‘in all cases of felonies which by existing laws are punishable with 
death, it shall be competent for the jury empanelled to return with their verdict 
of guilty, and as part of the same, either that the prisoner shall suffer death by 


hanging as now provided by law, or that he be imprisoned in the penitentiary for 
the term of his natural life, or for a term not less than fourteen years, as they 
may decide.” 

At the end of the volume are lists of the names of State Judges and other 
officers. 


Reports of Cases determined in the Circuit Court of the United States for the 
First Circuit, from April Term, 1858, to May Term, 1861. By Hon. 
Natuan Cuirrorp, LL.D., Associate Justice of the Supreme Court, as- 
signed to said Circuit. Wutt1am Henry Cuirrorp, Reporter. Volume I. 
Boston: Little, Brown, & Company. 1869. 

Tue reports for the First Circuit form by far the most complete and the most 
important collection of decisions in any of the subordinate courts of the United 
States: from 1812, when the first volume of Gallison begins, an unbroken series 
runs through Gallison, Mason, Sumner, and Story, in all thirteen volumes, to 
the death of Judge Story. Then begin the Reports of Woodbury and Minot, 
of which three volumes have been printed; one or two more still remain in 
manuscript, never having been able to find a publisher, and making a break of 
four years in the printed series. The two valuable volumes of Judge Curtis’s 
decisions, reported by himself, cover the space from 1851 to 1856; for the last 
year or two before Judge Curtis’s resignation there are no reports, and the 
present volume begins from the period when Mr. Justice Clifford, the present 
occupant, took his seat on the bench with April term, 1858, and covers a period 
of three years. 
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There are some sixty cases in the volume, and as the United States Reports 
do not come within the purview of our Digest of State Reports, we notice here 
some of the more important cases. 

The first case in the volume, — Carter v. Townsend, — holds that a lien for sup- 
plies, furnished in Virginia to a vessel owned in Maine, is not lost by taking g 


bill of an exchange drawn on one of the owners, notwithstanding that by the law 
of Maine the taking of a bill of exchange is presumptive extinguishment of a 
debt. 

The only question which seems to have occupied the attention of the learned 
judge in the case was the effect of the bill of exchange. It seems to have been 
assumed, that, had the bill not been given, there could be no doubt as to the 
attaching of the lien, though there appears to have been no evidence that the 
supplies could not be procured except on the credit of the vessel. Undoubtedly 
at the time the decision was rendered, the profession generally did not suppose 
that such evidence was necessary to support a lien for supplies. But whether 
since the decision of Pratt v. Reed, 19 How. 359, the learned judge would now 
feel himself at liberty to decide the case as he did in 1858, may perhaps be 
doubted. In the similar case of The Sarah Starr, 1 Sprague, 453, which was a 
suit by a material-man, Judge Sprague decided against the lien, feeling com- 
pelled thereto by Pratt v. Reed ; but he refused to condemn the plaintiff in costs, 
substantially on the ground that the decision of the Supreme Court had been a 
judicial reversal of the law, as previously understood, and that the plaintiff was 
justified in supposing, when he commenced his suit, that he had a righteous 
claim. 

In two other cases, — Palmer v. Elliot, p. 63, and Baker v. Draper, p. 420, —1t 
is held, that the presumption of payment, which the law of Maine and Massa- 
chusetts attach to the giving of negotiable paper for a pre-existing debt, was 
rebutted by the circumstances of the cases. 

In the case of United States v. Williams, p. 5, the court decided that Circuit 
Courts have power to grant new trials after conviction in cases of felony. There 
is no doubt that such is the general if not universal practice in this country ; but 
it is worthy of note, that the case of Reg. v. Scaife, 2 Den. C. C. 281; s.c. 
17 Q. B. 238, which is relied on to show that new trials are granted in like cases 
in England, has been recently disapproved by the Judicial Committee of the 
Privy Council in the case of Leg. v. Bertrand, Law Rep. 1 P. C. 520. Two of 
the judges, Sir John T. Coleridge and Sir William Erle, who decided the case 
of Reg. v. Scaife, sat as members of the Privy Council at the hearing of Teg. v. 
Bertrand, and concurred in the result, Sir John T. Coleridge delivering the 
opinion. It must therefore be taken as the law of England to-day, that a new 
trial cannot be granted after a conviction of felony. 

In United States v. Holmes, p. 98, the nature of the insanity which will 
exempt from criminal liability is laid down in terms employed in many of the 
adjudged cases, but which will hardly satisfy the doctors. 

In Trott v. City Ins. Co., p. 439, it is held, that a by-law which provided that 
any difference which might arise in relation to any loss sustained or alleged to 
be sustained by a party insured should be determined by referees; and that in 
case any suit should be commenced without an offer of reference, the claim of 
the party so commencing the suit should be released and discharged, was void 
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as ousting the courts of their jurisdiction. See the recent cases on this subject 
collected in an article on ‘ Arbitration Clauses,” 3 Am. Law Rev. 249; also 
Rowe v. Williams, 97 Mass. 163. 

Carpenter v. The Schooner Emma Johnson, p. 633, decides that the admiralty 
has jurisdiction over a contract of affreightment between two ports in the same 
State when a part of the navigation of the vessel is on the high seas, and out of 
the jurisdiction of the State. It has since been held, in the Massachusetts dis- 
trict, by Judge Lowell, that admiralty has jurisdiction of a libel for wages 
against a vessel plying on navigable waters, though those waters are entirely 
within one State. See The Sarah Jane, 2 Am. Law Rep. 455. 

At the end of the volume are the proceedings in the Circuit Court on the 
death of the Hon. Rufus Choate. 

The reporter’s work is well done; but the head-notes are often too vague, 
presenting rather some undoubtedly sound but yet obvious principle than the 
precise point which came up for adjudication. We congratulate Mr. Justice 
Clifford on having overcome that singular dislike to the definite article which 
disfigures his opinions in the volumes of Mr. Wallace. 


Michigan Reports. Reports of Cases heard and decided in the Supreme Court 
of Michigan from April 28, 1868, to January 11, 1869. Wuri1am JENNISON, 
Reporter. Volume IV., being Volume XVII. of the Series. Detroit: 
Wu. A. Throop & Co. 1869. 

We have spoken of the excellence of the Michigan Reports in former num- 
bers of this review. It will do no harm, however, to repeat that this court sets 
an example of judicial gravity and decorum which one could wish were more 
widely followed. The volume before us does not happen to be a particularly 
interesting one; but, as it arrived too late for the digest of this number, the 
most important cases are inserted here. 

In Perrott v. Shearer, p. 48, it was held that a wrongful taker of goods is 
liable for their whole value, if destroyed in his possession, although the owner 
had insured them, and has been paid in full. The case of Hart v. Western R.R. 
Co., 13 Met. 99, which does not seem to have been cited, would perhaps have 
aided the discussion. 

By a contract for the carriage of live stock, the owner took the risk of dam- 
age ‘in loading, unloading, conveyance, and otherwise, whether arising from 

. . negligence . . . or otherwise.” The bottom of the car dropped out. Held, 
that, if the car was unfit, the carrier was liable. — Hawkins v. Great Western R.R. 
Co., p- 57. 

A specific tax on express companies on the gross receipts of their current 
business within the State, was held constitutional. CampsELL, J., dissenting. — 
Walcott v. The People, 17 Mich. 68. 

We have noticed Hobart v. Detroit before (ante, p. 170). The city of Detroit 
had power by its charter to pave its streets, but all contracts were to be made 
with the lowest bidder. It contracted for the Nicholson pavement, the only 
bidder being the patentee, who had a monopoly. Held, that the contract was 
legal. Camper, J., dissenting, p. 246. 

In Hogsett v. Ellis, p. 351, it was held, that, after the determination of a 
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tenancy at will by notice to quit, assumpsit for use and occupation lies against 
the tenant if he holds over. Were the question a new one, there might perhaps 
be a doubt whether any distinction could be properly taken between the position 
of a tenant at will, after the expiration of the time required to be allowed by a 
notice to quit, and that of a tenant for years after expiration of his term. We 
suppose it is settled, however, that the tenant at will holding over after notice 
becomes a trespasser, and it would appear from such cases as /bbs v. Richardson, 
9 Ad. & El. 849, that the landlord may waive the tort and sue on an implied 
contract. 

We may further mention Detroit & Milwaukee R.R. Co. v. Van Steinburg, 
p. 99, as containing a discussion as to when negligence is a question of law and 
when of fact. 

Probably the case of the most local interest is The People v. The Auditor 
General, p. 161, arising out of an act of the legislature providing for the 
appointment of a Professor of Homeopathy in Michigan University, with which 
one is led to suppose the learned regents of that institution did not fancy com- 
pliance beyond the letter of the law. 

For other cases, see 3 Am. Law Rev., pp. 381, 581. 

The custom of citing cases by the volume and page of the reports only, and 
not by name, in this series, is to be regretted. 


North Carolina Reports. Cases argued and determined in the Supreme Court of 
North Carolina. June Term, 1868, and January Term, 1869. By S. F. 
Putturrs, Reporter. Vol. LXUI., No. 1. Raleigh: Nichols & Gorman. 


1869. 


We have here, we suppose, half of the next forthcoming volume of North 
Carolina Reports. The practice of indicating the volumes of reports by the 
name of the State instead of the name of the reporter, which is coming into 
general use throughout the Union, is hereafter to be adopted in North Carolina. 

As we include only entire volumes in the State Digest, we notice here some 
of the more valuable cases. 

In an action on the case for refusing to deliver $360 gold coin deposited with 
the defendant, the measure of damage is the value of the gold in currency. 
— Gibson v. Groner, p. 10. See Gibson v. Smith, p. 103. 

On a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing that the killing was not murder, 
but manslaughter or justifiable homicide, is on the prisoner. — State v. 
Willis, p. 26. 

The act making negroes incompetent witnesses is void, as repugnant to the 
State Constitution. — State v. Underwood, p. 98. 

The North Carolina Stay Law is unconstitutional, as impairing the obligation of 
contracts. — Jacobs v. Smallwood, p. 112. 

An ordinance repealing a previously enacted Statute of Amnesty is void, as an 
ex post facto law. — State v. Keith, p. 140. 

A testator made a will in 1855 by which he gave to W. T. Redmond ‘‘the sum 
of $2,000 to be put at interest for the purpose of giving him a classical education. 
It is my desire that said $2,000 shall be thus expended, and that he shall take 
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his course at the University of North Carolina. The testator died in 1867; 
Redmond, who was then a married man of twenty-four, claimed the $2,000; the 
executor answered that Redmond was past the age at which the legacy could be 
applied as intended, and that besides, Redmond, whilst a boy, had refused to be 
educated, and had run away from a school to which the testator had sent him; but 
the court held Redmond entitled to the legacy. — Redmond v. Burroughs, p. 242. 

A lieutenant, and a private soldier, who by command of their captain took 
two horses from a citizen of North Carolina on May 17, 1865, were guilty of 
trespass. — Wilson v. Franklin, p. 259. 

A guardian is not liable for having received Confederate money, in 1862, from a 
debtor of his ward, who tendered it on his [the debtor's] being about to leave the 
State. — State v. Mebane, p. 315. See also Shipp v. Hettrick, p. 329, and 
Capehart v. Etheridge, p. 353. 

The addition of the words ‘in specie” after a promise to pay a certain num- 
ber of ‘ dollars,” is a material alteration. — Darwin v. Rippey, p. 318. So 
decided on the authority of Bronson v. Rodes, 3 Am. Law Rev. 565. 

The opinions of the court are generally brief and pithy. 


Fifth Annual Report of the Board of State Charities of Massachusetts, to which 
are added the Reports of the Secretary and the General Agent of the Board. 
Boston: Wright & Potter. 1869. 


Tus report has its usual valuable collection of statistical tables, and the 
Board take a justifiable pride in recounting what has been accomplished in im- 
proving the prisons and charitable institutions of the State during the past five 
‘years. They own that much remains to be done; for instance, ‘‘ In one of the 
State establishments sixty-eight boys are packed to sleep, two by two, and some- 
times four by four, heads and feet in square bunks, and in an apartment con- 
taining less than three hundred cubic feet of air for each sleeper.” 

At page 361, there is a table giving the annual costs of the State Prisons in 
twenty-nine of the States, exhibiting an unaccountable difference. In but very 
few of the. States do the earnings exceed the expenses. It certainly seems 
strange that while in Massachusetts the State Prison earns $26,000 more than it 
costs, the State Prisons in New York cost 8584,000 more than they earn. 

The assumption in the report of knowledge of what is and what is not the 
design of God and nature, and the general use of a more rhetorical style, are 
novelties, and not in our judgment improvements. 


The Law Magazine and Law Review; or, Quarterly Journal of Jurisprudence. 
For May, 1869. London: Butterworths. 


Tuts number begins with an article on the Law Digest Commission. Then 
follows a sketch of Lord Wensleydale; though one of the greatest lawyers of 
modern times, Baron Parke’s life was so successful, and withal so uneventful, that 
those who have attempted his biography have. found it rather up-hill work. 
Aside from his decisions in the Reports, the only thing for which he is likely to 
be remembered, is the unsuccessful attempt to give him a peerage for life. The 
very attempt was a straw which showed how the current was going, and public 
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events now make it seem probable that the next attempt to create a life-peerage 
will not be unsuccessful. 

The first volume of Mr. Finlason’s edition of Reeves’s History of the Eng- 
lish Law is noticed with praise. When this history is completed, we hope to give 
it a notice somewhat commensurate with its merits. 

Article Fourth gives a picture of an ‘‘ Old Circuit Leader,” one John Jones, 
of Ystrad, in Wales, whose career serves to point the usual moral of the evanes- 
cence of a lawyer's fame. 

Next is an article on the salaries of Irish law officers, which is followed by an 
Essay on the Real Estates Intestacy Bill, brought into Parliament by Mr. Locke 
King. This is a bill providing that real estate shall pass on the death of the 
owner intestate to his next of kin in like manner as his personal estate. The 
writer of the article, who is in favor of the principle of the bill, quotes approv- 
ingly from Austin: ‘* This needless distinction between real and personal property, 
which is one of the largest that the law of England contains, is one prolific source 
of the unrivalled intricacy of the system, and of its matchless confusion and ob- 
security.” The Essay is very interesting, and well written. 

The Seventh Article, entitled ‘* Suggestions on an Improved System of Police 
for the Metropolis,” may be commended to those who are now busying themselves 
in matters concerning the police of our large cities. 

Then follow two articles, one on the ‘‘ Election Inquiries,” and a second on 
** Coroner’s Election Law.” 

The head of ‘* Indexing and Digesting ” drew our attention as being of those 
who have to labor much at such work, but we were disappointed; it is merely a 
review of a Scotch and an Irish Digest. 

A review of Lord Campbell’s Lives of Lord Lyndhurst and Lord Brougham 
comes next. Certainly no man’s * violent dealing” ever ‘*‘ came down upon his 
own pate,” as Lord Campbell’s has done. His vilification of Lords Lyndhurst 
and Brougham has been received with a howl of contempt, and has, temporarily 
at any rate, ruined the character of his victims. The unanimity of condemna- 
tion is surprising. Judas and Nero have found their advocates, and we wonder 
that no one has arisen to defend Lord Campbell. This Review gives an amus- 
ing account of ‘* How Lord Brougham calied Lord St. Leonards a bug ;” a word, 
by the way, much more offensive in British than in American parlance. An 
article on the Site of the New Law Courts, and a brief notice on the First 
Report of the Judicature Commission, finish the articles in this number. 
There are also notices of several new books. 


The Western Jurist. For April, 1869. 


Tuts number contains an article on the fundamental notions involved in the 
idea of a written constitution, and the usual collection of cases. 


The American Law Register. For March, April, and May, 1869. 


Tue March number has a leading article on the disbarring of Mr. Bradley by 
the Supreme Court of the District of Columbia, and the matter is again recurred 
to in the number for May. This latter number also contains an article on the 
Judicial System of Scotland, while in the April number, Judge Redfield furnishes 
an Essay on ‘* Legal Tender Notes before the Supreme Court.” 
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The American Law Times and Official Journal of the Courts and Departments. 

Wiru the May number an important change is introduced into the character 
of the Law Times, by omitting the part devoted to bankruptcy decisions, and 
substituting for it a digest of decisions in the State courts. Much undoubtedly 
can be said in favor of such a change, but on the whole we are inclined to regret 
it as a departure from what was the especial character of the American Law 
Times, which was that of a reporter of the decisions of the /ederal courts and 
departments. It bid fair to become the authorized repertory of such decisions, 
in which a reasonably complete collection of the opinion of the Circuit and Dis- 
trict Judges might be found, and as such a collection is much needed by the 
profession, we cannot but be sorry to see an abandonment, partial though it be, 
of the original design of the periodical. 


The Internal Revenue Record and Customs Journal. New York. 


The Bankrupt Register. New York. 

Tue abandonment in the American Law Times of the section devoted to 
bankrupt cases leaves the Bankrupt Register the only medium in which bank- 
ruptey decisions are regularly published; and we need not say, therefore, that it 
is indispensable to all lawyers who are employed in bankruptcy business. 


The Legal Intelligencer. Philadelphia. 


The Pittsburgh Legal Journal has changed its form, and its ownership; being 
now published in the shape of a newspaper, and having passed into the hands of 
a corporation, which consists of thirty members of the Bar of the Western Dis- 
trict. It is worth consideration by the bars of other States whether this exam- 
ple is not deserving of imitation. 


The Chicago Legal News. 


The Daily Law Transcript. Baltimore. 


WE are pleased to see that this excellent periodical has met with such suc- 
cess that it has been transformed from a weekly to a daily. There is no source 
to which we are more indebted for legal information. In giving cases from other 
States, the Transcript is sometimes a little behindhand. For, in May, it gives 
the head-notes of cases which ‘‘ will appear in” the 19 of Louisiana and the 97 of 
Massachusetts, both which volumes were published more than six months before. 


A General Digest of the Law of Corporations, presenting the American adjudi- 
cations upon Public and Private Corporations of every kind. With a full 
Selection of English Cases. By Bens. VauGuan Axsnorr and AusTIN 
Aspott. New York: Baker, Voorhis, & Company. 1869. 

WE have had an opportunity only to cast a hasty glance over this large vol- 
ume of nearly a thousand pages, prepared by those veteran compilers, the 
Messrs. Abbott. We have before had occasion to speak of the probability of 
the great multiplication of special digests in the course of the next few years, 
and of their general use in the place of text-books. The title of Corporations 
is one of the most proper for treatment in this way, except that it is almost too 
extensive. To bring it within the compass even of this goodly tome, it has been 
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necessary to omit the ‘* cases which have been overruled, or reversed, or have lost 
authority by subsequent changes in the law,” and also ‘those of local authority 
only.” ‘This plan has undoubtedly its merits, but we think a digest of a special 
topic ought to have a reference to all cases touching on the subject in the books, 
even if it has not a full statement of them. The special quality of a digest, as 
distinguished from a text-book, should be that it will enable the lawyer to go to 
all the authorities, and consult them first-hand. While we regret that it has been 
found impossible to bring every thing on Corporations within the compass of this 
digest, all must admit that the Messrs. Abbott have produced a work which 
will prove of the greatest utility and convenience to the profession. 


The Notaries and Commissioners’ Hand-book, containing all the necessary forms, 
fees allowed, &c., also practical suggestions and references, with notes of the 
Statutes appertaining. New York: Baker, Voorhis, & Company. 1869. 
Tuts is specially intended for the use of notaries in New York, but the forms 

may be found useful in other States. 


The United States Stamp Duties, as now in Force. With the Official Rulings 
and. Decisions of the Internal Revenue Department. With a full Index. 
Compiled by a member of the New York Bar. New York: Baker, Voorhis, 
& Company. 1869. 

A CONVENIENT collection of the laws relating to stamps, and of the decisions 
rendered from time to time at Washington, and published in the Internal Revenue 

Record and other periodicals. 


Argument of Mr. Elbridge T. Gerry, of Counsel for the People, before Justice 
Dowling, on the Preliminary Examination of Wm. H. Mumier, charged with 
obtaining money by pretended ‘ Spirit” Photographs. New York: Baker, 
Voorhis, & Company. 1869. 


The New York Daily Transcript. 


The Canada Law Journal. Toronto. 
The Lower Canada Jurist. Collection de Décisions du Bas Canada. 
XIM. Nos.1&2. January and February. Montreal. 1869. 
Ir has a singular effect to see opinions, some in French and some in 
lish, following each other in the same volume. 


The Law Times. London. 


The Solicitors’ Journal and Reporter. London. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE APRIL 1, 1869. 


Abbotts’ Digest of the Law of Corporations. Thick 8vo, sheep, $10.00. Baker, 
Voorhis, & Co., New York. 

Abbotts’ National Digest. Vol. 4 (completing the work). Royal 8vo, sheep, $7.50. 
Diossy & Co., New York. 

Abbotts’ Statutes and Rules of the Federal Courts. 8vo, sheep, $2.00. Diossy & 
Co., New York. 

Abbotts’ Practice Reports (New York). Vol. 5. 8vo, sheep, $5.00. Diossy & Co., 
New York. 

Barbour’s Reports (New York). Vol. 52. 8vo, sheep, $5.50. W. C. Little, Albany. 

Brightly on the Bankrupt Law of the United States. 8vo, cloth, $3.00. Kay & 
Brother, Philadelphia. 

Bush’s Reports (Kentucky). Vol. 3. 8vo, sheep, $6.00. Kentucky Yeoman Office, 
Frankfort. 

Carew’s Precedents of Bills of Costs for Grants of Probate of Wills and Administra- 
tion. 4to, cloth, 5s. Stevens, London. 

Davidson’s Precedents and Forms in Conveyancing: Third edition. Vol. 2, part 2. 
Royal 8vo, cloth, 36s. Maxwell, London. 

Davis’s Manual of the Law relating to Industrial and Provident Societies. 12mo, 
cloth, 8s. Sweet, London. 

Davis’s Report of the Trial of Samuel M. Andrews, indicted for the murder of Cor- 
nelius Holmes. 8vo, cloth, $2.50. Hurd & Houghton, New York. 

De Gex and Smith’s Arrangements between Debtors and Creditors under the New 
Bankruptcy Act. Royal 8vo, cloth, 26s. 6d.; 2d Supplement, 4s. 6d. Stevens, 
London. 

English Common Law Reports. Vol. 109. (Common Bench, Vol. 15.) 8vo, sheep, 
$4.00. T. & J. W. Johnson & Co., Philadelphia. 

Gaius’ Roman Law. Translated by Tomkins and Lemon. Part1. 8vo, sewed, 25s. 
Butterworths, London. 

Glen on the Law relating to Public Health. Fifth edition. 8vo, cloth, 30s. Butter- 
worths, London. 

Hilliard on Injunctions. Second edition. 8vo, sheep, $7.50. Kay & Brother, Phila- 
delphia. 

Hilliard on the Law of Vendors and Purchasers of Real Property. Second edition, 
revised, and greatly enlarged. 8vo, sheep, $7.50. Little, Brown, & Co., Boston. 

Hodges’ (Sir W.) Law of Railways and Railway Companies. Fifth Edition. By C. 
M. Smith. Royal 8vo, cloth, 38s. Sweet, London. 

Howard’s Practice Reports (New York). Vol. 36. S8vo, sheep, $4.50. William 
Gould & Son, Albany. 

Illinois Reports. Vol. 42. (Freeman.) 8vo, sheep, $5.50. E. B. Myers, Chicago. 

Iowa Reports. Vol. 28. (Stiles, Vol. 2.) 8vo, sheep, $5.00. Ottumwa. 

Kansas General Statutes. Revised by Price, Riggs, and McCahon. Thick 8vo, 
sheep, $10.00. Lawrence. 


764 LIST OF NEW LAW BOOKS. 


Latbey’s Handy Book of the Practice and Procedure before the Judicial Committee 
of Her Majesty’s Privy Council. 12mo, cloth, 6s. 

Louisiana Annual Reports. Vol. 20, 1868. 
Orleans. 

Maine Reports. Vol. 55. 
Hallowell. 

Michigan Reports. Vol. 17. (Jennison, Vol. 4.) 8vo, sheep, $5.50. Wm. A. 
Throop & Co., Detroit. 

Missouri Reports. Vol. 42. 
Co., St. Louis. 
New York Court of Appeals Reports. Vol. 88. (Tiffany, Vol. 11.) 8vo, sheep, 
$4.50. William Gould & Son, Albany. 
New York Court of Appeals Reports. Vol. 39. 
$4.50. William Gould & Son, Albany. 
Parker’s California Digest. 2 vols., 8vo, sheep, $30. H. H. Bancroft & Co., San 
Francisco. 

Parsons on Shipping and Admiralty. New Edition. 2 vols., 8vo,$15. Little, Brown, 
& Co., Boston. 

Poor’s Manual of the Railroads of the United States for 1869 and 1870. 8vo, cloth, 
$5.00. H. V. & H. W. Poor, New York. 

Reeves’ History of the English Law. New edition, edited by W. T. Finlason. 3 
Vols. 8vo, cloth, $18.00; half calf, $24.00. Reeves & Turner, London. (Vols. 
1 and 2 now ready ; Vol. 3 in preparation.) 

Roberts’ Law of Admiralty Jurisprudence. 8vo, sheep, $7.50. Hurd & Houghton. 
New York. 

Selwyn’s Abridgment of the Law of Nisi Prius. Thirteenth edition. Royal 8vo, 
cloth, 56s. Stevens & Sons, London. 

Sharswood’s Legal Ethics. Third Edition. 16mo, cloth, $1.25. T.& J. W. Johnson, 
Philadelphia. 


Starkie on Evidence. Ninth American Edition. 8vo, sheep, 37.50. T.& J. W.John- 
son & Co., Philadelphia. 

Story’s Commentaries on the Law of Agency. Seventh edition, revised and enlarged. 
8vo, sheep, $7.50. Little, Brown, & Co., Boston. 

Todd on Parliamentary Government in England. 2 vols., 8vo, cloth, 37s. Longman 
& Co., London. 


Tolhausen’s Synopsis of the Patent Laws of Various Countries. Crown 8vo, 2s. 
Trubner, London. 


United States Digest. Vol. 26; being the Annual Digest for 1866. Royal 8vo, 
sheep, $6.50. Little, Brown, & Co., Boston. 

United States Statutes at Large, passed at the Third Session of the Fortieth Congress, 
1868-9, and Treaties. Carefully collated with the originals at Washington. 


Edited by G.P. Sanger. Royal 8vo, sewed, $1.50. Little, Brown, & Co., 
Boston. 


Stevens & Sons, London. 
(Hawkins.) 8vo, sheep, $16.50. New 


(Virgin.) 8vo, sheep, $5.00. Masters, Smith, & Co., 


(Post VI.) 8vo, sheep, $4.00. McKee, Fishback & 


(Tiffany, Vol. 12.) 8vo, sheep, 


Walker’s Introduction to American Law. Designed as a First-Book for Students. 
Fifth edition. 8vo, sheep, $7.50. Little, Brown, & Co., Boston. 

Williams’ Jurisdigtion and Practice of the High Court of Admiralty. 8vo, cloth, 24s. 
Maxwell, London. 


Wilson’s Digest of Parliamentary Law. Crown 8vo, cloth, $2.50. Kay & Brother, 
Philadelphia. 
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SUMMARY OF EVENTS. 


SUMMARY OF EVENTS. 


UNITED STATES. 


Supreme Court. — The State of Texas v. George W. White. This, perhaps 
the most important opinion given by the Supreme Court during its last term, we 
give below in full, notwithstanding its length. The main points of the decision 
are that Texas is now a State of the Union, so as to enable it to maintain a suit 
in the Supreme Court, and that acts of the State legislature of Texas during 
the war, and intended to aid its successful prosecution, were void. Part of the 
opinion seems unnecessary to the decision of the court, and the same result 
might perhaps be reached from very different grounds, but we prefer to give the 
opinion without comment. 


Cuase, C.J. — This is an original suit in this court, in which the State of Texas, 
claiming certain bonds of the United States as her property, asks an injunction to re- 
strain the defendants from receiving payment from the National Government, and to 
compel the surrender of the bonds to the State. 

It appears from the bill, answers, and proofs, that the United States, by Act of 
Sept. 9, 1850, offered to the State of Texas, in compensation for her claims connected 
with the settlement of her boundary, ten millions of doilars in five per cent bonds, 
each for the sum of $1,000, and that this offer was accepted by Texas. 

One-half of these bonds were retained for certain purposes in the national treasury, 
and the other half were delivered to the State. 

The bonds thus delivered were dated Jan. 1, 1851, and were all made payable 
to the State of Texas, or bearer, and redeemable after the 3lst day of December, 
1864. 

They were received, in behalf of the State, by the comptroller of public accounts, 
under authority of an act of the legislature, which, besides giving that authority, pro- 
vided that no bond should be available in the hands of any holder until after 
indorsement by the governor of the State. 

After the breaking out of the Rebellion, the insurgent legislature of Texas, on the 
11th of January, 1862, repealed the act requiring the indorsement of the governor,} 
and, on the same day, provided for the organization of a military board, composed of 
the governor, comptroller, and treasurer, and authorized a majority of that board to 
provide for the defence of the State by means of any bonds in the treasury, upon 
any account, to the extent of one million of dollars.? 

The defence contemplated by the act was to be made against the United States 
by war. 


1 Acts of Texas, 1862, p. 45, 


2 Texas Laws, p. 55. 
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Under this authority the military board entered into an agreement with George W. 
White and John Chiles, two of the defendants, for the sale to them of one hundred 
and thirty-five of these bonds, then in the treasury of the State, and seventy-six 
more, then deposited with Droege & Co., in England, in payment for which they 
engaged to deliver to the board a large quantity of cotton cards and medicines. This 
agreement was made on the 12th of January, 1865. 

On the 12th of March, 1865, White and Chiles received from the military board 
one hundred and thirty-five of these bonds, none of which were indorsed by any 
governor of Texas. 

Afterward, in the course of the years 1865 and 1866, some of the same bonds came 
into the possession of others of the defendants by purchase, or as security for advances 
of money. 

Such is a brief outline of the case. It will be necessary hereafter to refer more 
in detail to some particular circumstances of it. 

The first inquiries to which our attention was directed by counsel arose upon the 
allegations of the answer of Chiles, (1), that no sufficient authority is shown for 
the prosecution of the suit in the name and on the behalf of the State of Texas; and, 
(2), that the State, having severed her relations with a majority of the States of the 
Union, and having by her ordinance of secession attempted to throw off her allegiance 
to the Constitution and Government of the United States, has so far changed her 
status as to be disabled from prosecuting suits in the national courts. 

The first of these allegations is disproved by the evidence. A letter of authority, 
the authenticity of which is not disputed, has been produced, in which J. W. Throck 
morton, elected governor under the Constitution adopted in 1866, and proceeding 
under an Act of the State legislature relating to these bonds, expressly ratifies and 
confirms the action of the solicitors who filed the bill, and empowers them to prose 
cute this suit; and it is further proved by the affidavit of Mr. Paschal, counsel for the 
complainant, that he was duly appointed by Andrew J. Hamilton, while provisional 
governor of Texas, to represent the State of Texas in reference to the bonds in 
controversy, and that his appointment has been reneWed by E. M. Pease, the actual 
governor. If Texas was a State of the Union at the time of these acts, and these 
persons, or either of them, were competent to represent the State, this proof leaves 
no doubt upon iiadion of authority. 

The other allegation presents a question of jurisdiction. It is not to be questioned 
that this court has original jurisdiction of suits by States against citizens of other 
States, or that the States entitled to invoke this jurisdiction must be States of the 
Union. But it is equally clear that no such jurisdiction has been conferred upon this 
court of suits by any other political communities than such States. 

If, therefore, it is true that the State of Texas was not at the time of filing this 
bill, or is not now, one of the United States, we have no jurisdiction of this suit, and 
it is our duty to dismiss it. 

We are very sensible of the magnitude and importance of this question, of the 
interest it excites, and of the difficulty, not to say impossibility, of so disposing of it 
as to satisfy the conflicting judgments of men equally enlightened, equally upright, 
and equally patriotic. But we meet it in the case, and we must determine it in the 
exercise of our best judgment, under the guidance of the Constitution alone. 

Some not unimportant aid, however, in ascertaining the true sense of the Consti- 
tution, may be derived from considering what is the correct idea of a State, apart 
from any union or confederation with other States. The poverty of language often 
compels the employment of terms in quite different significations ; and of this hardly 
any example more signal is to be found than in the use of the word we are now 
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considering. It would serve no useful purpose to attempt an enumeration of all the 
various senses in which it is used. A few only need be noticed. 

It describes sometimes a people or community of individuals united more or less 
closely in political relations, inhabiting temporarily or permanently the same country ; 
often it denotes only the country, or territorial region, inhabited by such a commu- 
nity ; not unfrequently it is applied to the government under which the people 
live ; at other times it represents the combined idea of people, territory, and govern- 
ment. 

It is not difficult to see that in all these senses the primary conception is that of a 
people or community. The people, in whatever territory dwelling, either temporarily 
or permanently, and whether organized under a regular government, or united by 
looser and less definite relations, constitute the State. 

This is undoubtedly the fundamental idea upon which the republican institutions 
of our own country are established. It was stated very clearly by an eminent 
judge! in one of the earliest cases adjudicated by this court, and we are not aware of 
any thing in any subsequent decision of a different tenor. 

In the Constitution, the term State most frequently expresses the combined idea 
just noticed of people, territory, and government. A State, in the ordinary sense 
of the Constitution; is a political community of free citizens occupying a territory 
of defined boundaries, and organized under a government sanctioned and limited by 
a written constitution, and established by the consent of the governed. It is the 
union of such States under a common Constitution which forms the distinct and 
greater political unit which that Constitution designates as the United States, and 
makes of the people and States which compose it one people and one country. 

The use of the word in this sense hardly requires further remark. In the clauses 
which impose prohibitions upon the States in respect to the making of treaties, emit- 
ting of bills of credit, and laying duties of tonnage, and which guarantee to the 
States representation in the House of Representatives and in the Senate, are found 
some instances of this use in the Constitution. Others will occur to every mind. 

But it is also used in its geographical sense, as in the clauses which require that a 
representative in Congress shall be an inhabitant of the State in which he shall 
be chosen, and that the trial of crimes shall be held within the State where com- 
mitted. 

And there are instances in which the principal sense of the word seems to be 
that primary one to which we have adverted, of a people or political community, as 
distinguished from a government. 

In this latter sense the word seems to be used in the clause which provides that 
the United States shall guarantee to every State in the Union a republican form of 
government, and shall protect each of them against invasion. 

In this clause a plain distinction is made between a State and the government of a 
State. 

Having thus ascertained the senses in which the word State is employed in the 
Constitution, we will proceed to consider the proper application of what has been 
said. 

The republic of Texas was admitted into the Union as a State on the*27th of De- 
cember, 1845. By this act the new State, and the people of the New State, were 
invested with all the rights, and became subject to all the respensibilities and duties, 
of the original States under the Constitution. 

From the date of admission until 1861, the State was represented in the Congress 
of the United States by her Senators and Representatives, and her relations as a 
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member of the Union remained unimpaired. In that year, acting upon the theory 
that the rights of a State under the Constitution might be renounced, and her obliga- 
tions thrown off at pleasure, Texas undertook to sever the bond thus formed, and to 
break up her constitutional relations with the United States. 

On the first of February ! a convention, called without authority, but subsequently 
sanctioned by the legislature regularly elected, adopted an ordinance to dissolve the 
union between the State of Texas and the other States under the Constitution of the 
United States, whereby ‘Texas was declared to be “a separate and sovereign State,” 
and “her people and citizens” to be “absolved from all allegiance to the United 
States, or the government thereof.” 

It was ordered, by a vote of the convention? and by an act of the legislature, 
that this ordinance should be submitted to the people, for approval or disapproval, on 
the 23d of February, 1861. 

Without awaiting, however, the decision thus invoked, the convention, on the 4th 
of February, adopted a resolution designating seven delegates to represent the State 
in the convention of seceding States at Montgomery, “in order,” as the resolution 
declared, ‘“‘ that the wishes and interests of the people of Texas may be consulted in 
reference to the constitution and provisional government that may be established by 
said convention.” 

Before the passage of this resolution, the convention had appointed a committee 
of public safety, and adopted an ordinance, giving authority to that committee to 
take measures for obtaining possession of the property of the United States in Texas, 
and for removing the national troops from her limits. The members of the committee, 
and all officers and agents appointed, or employed by it, were sworn to secrecy and to 
allegiance to the State. Commissioners were at once appointed with instructions to 
repair to the head-quarters of General Twiggs, then representing the United States in 
command of the department, and to make the demands necessary for the accomplish- 
ment of the purposes of the committee. A military force was organized in support 
of these demands, and an arrangement was effected, with the commanding general, 
by which the United States troops were engaged to leave the State, and the forts and 
all the public property, not necessary to the removal of the troops, were surrendered 
to the commissioners.5 

These transactions took place between the 2d and the 18th of February, and it was 
under these circumstances that the vote upon the ratification or rejection of the Ordi- 
nance of Secession was taken on the 23d of February. It was ratified by a majority 
of the voters of the State. 

The convention, which had adjourned before the vote was taken, reassembled on 
the 2d of March, and instructed the delegates, already sent to the Congress of the 
seceding States, to apply for admission into the confederation, and to give the ad- 
hesion of Texas to its provisional constitution. 

It proceeded, also, to make the changes in the State constitution, which this adhesion 
made necessary. The words “United States” were stricken out wherever they 
occurred, and the words “ Confederate States” substituted; and the members of the 
legislature, and all officers of the State, were required by the new constitution to take 
an oath of fidelity to the constitution and laws of the new confederacy. 

Before, indeed, these changes in the constitution had been completed, the officers 
of the State had been required to appear before the committee, and take an oath of 
allegiance to the Confederate States. 


1 Paschal’s Digest Laws of Texas, 78. 2 Paschal’s Digest, 80. 
8 Laws of Texas, 1859-1861, p. 11. 
4 Paschal’s Digest, 80. 5 Texan Reports of the Committee (Lib. of Con.), p. 45. 
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The Governor and Secretary of State, refusing to comply, were summarily ejected 
from oflice. 

The members of the legislature, which had also adjourned and reassembled on the 
18th of March, were more compliant. They took the oath, and proceeded, on the 8th 
of April, to provide, by law, for the choice of electors of President and Vice-President 
of the Confederate States. 

The representatives of the State in the Congress of the United States were with- 
drawn, and, as soon as the seceded States became organized under a constitution, Texas 
sent senators and representatives to the Confederate Congress. 

In all respects, so far as the object could be accomplished by ordinances of the 
convention, by acts of the legislature, and by votes of the citizens, the relations of 
Texas to the Union were broken up, and new relations to a new government were 
established for them. 

The position thus assumed could only be maintained by arms, and Texas accord- 
ingly took part, with the other Confederate States, in the war of the Rebellion, which 
these events made inevitable. During the whole of that war, there was no governor, 
or judge, or any other State officer, in Texas, who recognized the national authority. 
Nor was any officer of the United States permitted to exercise any authority whatever 
under the National Government within the limits of the State, except under the 
immediate protection of the national military forces. 

Did Texas, in consequence of these acts, cease to be a State? Or, if not, did the 
State cease to be a member of the Union ! 

It is needless to discuss, at length, the question whether the right of a State to 
withdraw from the Union for any cause, regarded by herself as sufficient, is consistent 
with the Constitution of the United States. 

The Union of the States never was a purely artificial and arbitrary relation. It 
began among the colonies, and grew out of common origin, mutual sympathies, kin- 
dred principles, similar interests, and geographical relations. It was confirmed and 
strengthened by the necessities of war, and received definite form and character 
and sanction from the Articles of Confederation. By these the Union was solemnly 
declared to “be perpetual.” And, when these articles were found to be inadequate 
to the exigencies of the country, the Constitution was ordained “to form a more 
perfect Union.” It is difficult to convey the idea of indissoluble unity more clearly 
than by these words. What can be indissoluble, if a perpetual Union, made more 
perfect, isnot ? 

But the perpetuity and indissolubility of the Union, by no means implies the loss 
of distinct and individual existence, or of the right of self-government, by the States. 
Under the Articles of Confederation each State retained its sovereignty, freedom, 
and independence, and every power, jurisdiction, and right, not expressly delegated 
to the United States. Under the Constitution, though the powers of the States were 
much restricted, still all powers not delegated to the United States, nor prohibited to 
the States, are reserved to the States respectively, or to the people. And we have 
already had occasion to remark, at this term, that “the people of each State compose 
a State, having its own government, and endowed with all the functions essential to 
separate and independent existence ;”’ and that, “ without the States in Union, there 
could be no such political body as the United States.” Not only, therefore, can 
there be no loss of separate and independent autonomy to the States, through their 
union under the Constitution ; but it may be not unreasonably said that the preserva- 
tion of the States, and the maintenance of their governments, are as much within the 
design and care of the Constitution, as the preservation of the Union and the main- 
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tenance of the National Government. The Constitution, in all its provisions, looks to 
an indestructible Union, composed of indestructible States. 

When, therefore, Texas became one of the United States, she entered into an 
indissoluble relation. All the obligations of perpetual Union, and all the guaran- 
ties of republican government in the Union, attached at once to the State. The 
act, which consummated her admission into the Union, was something more than 
a compact ; it was the incorporation of a new member into the political body. And 
it was final. The union between Texas and the other States was as complete, as 
perpetual, and as indissoluble, as the union between the original States. There was 
no place for reconsideration, or revocation, except through revolution, or through 
consent of the States. 

Considered, therefore, as transactions under the Constitution, the Ordinance of 
Secession adopted by the convention, and ratified by a majority of the citizens of 
Texas, and all the acts of her legislature, intended to give effect to that ordinance, 
were absolutely null. They were utterly without operation in law. The obligations 
of the State, as a member of the Union, and of every citizen of the State, as a citizen 
of the United States, remained perfect and unimpaired. It certainly follows that the 
State did not cease to be a State, nor her citizens to be citizens, of the Union. If this 
were otherwise, the State must have become foreign, and her citizens foreigners. 
The war must have ceased to be a war for the suppression of rebellion, and must have 
become a war for conquest and subjugation. 

Our conclusion, therefore, is, that Texas continued to be a State, and a State of 
the Union, notwithstanding the transactions to which we have referred. And this 
conclusion, in our judgment, is not in conflict with any act or declaration of any depart- 
ment of the National Government, but entirely in accordance with the whole series of 
such acts and declarations since the first outbreak of the Rebellion. 

But in order to the exercise, by a State, of the right to sue in this court, there 
needs to be a State government, competent to represent the State, in its relations with 
the National Government, so far, at least, as the institution and prosecution of a suit is 
concerned. 

And it is by no means a logical conclusion, from the premises which we have en- 
deavored to establish, that the governmental relations of Texas to the Union remained 
unaltered. Obligations often remain unimpaired, while relations are greatly changed. 
The obligations of allegiance to the State, and of obedience to her laws, subject to the 
Constitution of the United States, are binding upon all citizens, whether faithful or 
unfaithful to them; but the relations which subsist while these obligations are per- 
formed, are essentially different from those which arise when they are disregarded and 
set at nought. And the same must necessarily be true of the obligations and relations 
of States and citizens to the Union. No one has been bold enough to contend that, 
while Texas was controlled by a government hostile to the United States, and in 
affiliation with a hostile confederation, waging war upon the United States, Senators 
chosen by her legislature, or representatives elected by her citizens, were entitled to 
seats in Congress ; or that any suit instituted in her name, could be entertained in this 
court. All admit that during this condition of civil war, the rights of the State as a 
member, and of her people as citizens of the Union, were suspended. The govern- 
ment and the citizens of the State, refusing to recognize their constitutional obliga- 
tions, assumed the character of enemies, and incurred the consequences of rebellion. 

These new relations imposed new duties upon the United States. The first was 
that of suppressing the Rebellion. The next was that of re-establishing the broken 
relations of the State with the Union. The first of these duties having been per- 
formed, the next necessarily engaged the attention of the National Government. 

The authority for the performance of the first had been found in the power to sup- 
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press insurrection, and carry on war; for the performance of the second, authority was 
derived from the obligation of the United States to guarantee to every State in the 
Union a republican form of government. The latter, indeed, in the case of a rebel- 
lion, which involves the government of a State, and, for the time, excludes the national 
authority trom its limits, seems to be a necessary complement to the former. 

Of this, the case of Texas furnishes a striking illustration. When the war closed, 
there was no government in the State except that which had been organized for the 
purpose of waging war against the United States. That government immediately 
disappeared. The chief functionaries left the State; many of the subordinate officials 
followed their example; legal responsibilities were annulled or greatly impaired; it 
was inevitable that great confusion should prevail. If order was maintained, it was 
where the good sense and virtue of the citizens gave support to local acting magis- 
trates, or supplied more directly the needful restraints. 

A great social change increased the difficulty of the situation. Slaves, in the in- 
surgent States, with certain local exceptions, had been declared free by the Proclama- 
tion of Emancipation, and whatever questions might be made as to the effect of that 
act, under the Constitution, it was clear from the beginning that its practical operation, 
in connection with legislative acts of like tendency, must be complete enfranchisement. 
Wherever the national forces obtained control, the slaves became free men. Support 
to the acts of Congress and the proclamation of the President, concerning slaves, was 
made a condition of amnesty,! by President Lincoln, in December, 1863, and by 
President Johnson, in May, 1865.2, And emancipation was confirmed, rather than 
ordained, in the insurgent States, by the amendment to the Constitution, prohibiting 
slavery throughout the Union, which was proposed by Congress, in February, 1865, 
and ratified, before the close of the following autumn, by the requisite three-fourths 
of the States.® 

The new freemen necessarily became part of the people, and the people still consti- 
tuted the State; for States, like individuals, retain their identity, though changed, to 
some extent, in their constituent elements. And it was the State thus constituted 
which was now entitled to the benefit of the constitutional guaranty. 

There being then no government in Texas in constitutional relations with the 
Union, it became the duty of the United States to provide for the restoration of such 
a government. But the restoration of the government which existed before the rebel- 
lion without a new election of officers, was obviously impossible ; and before any such 
election could be properly held, it was necessary that the old Constitution should 
receive such amendments as would conform its provisions to the new conditions 
created by emancipation, and afford adequate security to the people of the State. 

In the exercise of the power conferred by the guaranty clause, as in the exercise 
of every other constitutional power, a discretion in the choice of means is necessarily 
allowed. It is essential only that the means must be necessary and proper for carry- 
ing into execution the power conferred, through the restoration of the State to its con- 
stitutional relations, under a republican form of government, and that no acts be done, 
and no authority exerted, which are either prohibited or unsanctioned by the Constitu- 
tion. 

It is not important to review, at length, the measures which have been taken under 
this power by the executive and legislative departments of the National Government. 
It is proper, however, to observe that almost immediately after the ¢essation of organ- 
ized hostilities, and while the war yet smouldered in Texas, the President of the 
United States issued his proclamation appointing a provisional governor for the State, 
and providing for the assembling of a convention, with a view to the re-establishment 
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of a republican government, under an amended Constitution, and to the restoration 
of the State to her proper constitutional relations. A convention was accordingly as- 
sembled, the Constitution amended, elections held, and a State government, acknowl- 
edging its obligations to the Union, established. 

Whether the action then taken was, in all respects, warranted by the Constitution, 
it is not now necessary to determine. The power exercised by the President was 
supposed, doubtless, to be derived from his constitutional functions as commander-in- 
chief; and, so long as the war continued, it cannot be denied that he might institute 
temporary government within insurgent districts, occupied by the national forces, or 
take measures, in any State, for the restoration of State government faithful to the 
Union, employing, however, in such efforts, only such means and agents as were 
authorized by constitutional laws. 

But the power to carry into effect the clause of guaranty is primarily a legislative 
power, and resides in Congress. ‘“ Under the fourth article of the Constitution, it 
rests with Congress to decide what government is the established one in a State. 
For, as the United States guarantee to each State a republican government, Congress 
must necessarily decide what government is established in the State, before it can 
determine whether it is republican or not.” 

This is the language of the late Chief Justice, speaking for this court, in a case 
from Rhode Island,! arising from the organization of opposing governments in that 
State. And we think that the principle sanctioned by it may be applied, with even 
more propriety, to the case of a State deprived of all rightful government by revolu- 
tionary violence ; though necessarily limited to cases where the rightful government 
is thus subverted, or in imminent danger of being overthrown by an opposing govern- 
ment set up by force within the State. 

The action of the President must, therefore, be considered as provisional, and in 
that light it seems to have been regarded by Congress. It was taken after the term 
of the 88th Congress had expired. The 39th Congress, which assembled in Decem- 
ber, 1865, followed by the 40th Congress, which met in March, 1867, proceeded, after 
long deliberation, to adopt various measures for reorganization and restoration. 
These measures were embodied in proposed amendments to the Constitution, and in 
the acts known as the Reconstruction Acts, which have been so far carried into effect 
that a majority of the States which were engaged in the Rebellion, have been restored 
to their constitutional relations, under forms of government adjudged to be republican 
by Congress, through the admission of their “Senators and Representatives into the 
councils of the Union.” 

Nothing in the case before us requires the court to pronounce judgment upon the 
constitutionality of any particular provision of these acts. 

But it is important to observe that these acts themselves show that the governments 
which had been established and had been in actual operation under executive direc- 
tion, were recognized by Congress as provisional, as existing, and as capable of 
continuance. 

By the act of March 2, 1867,? the first of the series, these governments were, in 
deed, pronounced illegal, and were subjected to military control, and were declared to 
be provisional only ; and by the Supplementary Act of July 19, 1867, the third of the 
series, it was further declared that it was the true intent and meaning of the Act of 
March 2, that the’governments then existing were not legal State governments, and, 
if continued, were to be continued subject to the military commanders of the respec- 
tive districts and to the paramount authority of Congress. We do not inquire here 
into the constitutionality of this legislation so far as it relates to military authority, or 
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to the paramount authority of Congress. It suffices to say, that the terms of the acts 
necessarily imply recognition of actually existing governments; and that in point of 
fact, the governments thus recognized, in some important respects, still exist. 

What has thus been said, generally describes, with sufficient accuracy, the situation 
of Texas. A provisional governor of the State was appointed by the President in 
1865; in 1866, a governor was elected by the people under the Constitution of that 
year; at a subsequent date a governor was appointed by the commander of the dis- 
trict. Each of the three exercised executive functions, and actually represented the 
State in the Executive Department. 

In the case before us each has given his sanction to the prosecution of the suit, and 
we find no difficulty, without investigating the legal title of either to the executive 
office, in holding that the sanction thus given sufficiently warranted the action of the 
solicitor and counsel in behalf of the State. The necessary conclusion is that the 
suit was instituted and is prosecuted by competent authority. 

The question of jurisdiction being thus disposed of, we proceed to the considera 
tion of the merits as presented by the pleadings and the evidence. 

And the first question to be answered is, whether or not the title of the State to 
the bonds in controversy was divested by the contract of the military board with 
White and Chiles ? 

That the bonds were the property of the State of Texas on the llth of January, 
1862, when the act ‘prohibiting alienation without the indorsement of the governor, 
was repealed, admits of no question, and is not denied. They came into her posses- 
sion and ownership through public acts of the General Government and of the State, 
which gave notice to all the world of the transaction consummated by them. And 
we think it clear that if a State, by a public act of her legislature, imposes restrictions 
upon the alienation of her property, that every person who takes a transfer of such 
property must be held affected by notice of them. Alienation, in disregard of such 
restrictions, can convey no title to the alienee. 

In this case, however, it is said that the restriction imposed by the Act of 1851 was 
repealed by the Act of 1862. And this is true if the Act of 1862 can be regarded as 
valid. But was it valid? 

The legislature of Texas, at the time of the repeal, constituted one of the depart- 
ments of a State government, established in hostility to the Constitution of the United 
States. It cannot be regarded, therefore, in the courts of the United States, as a law- 
ful legislature, or its acts as lawful acts. And yet it is a historical fact that the gov- 
ernment of Texas, then in full control of the State, was its only actual government; 
and certainly, if Texas had been a separate State, and not one of the United States, 
the new government, having displaced the regular authority, and having established 
itself in the customary seats of power, and in the exercise of the ordinary functions 
of administration, would have constituted, in the strictest sense of the words, a de 
Jacto government; and its acts, during the period of its existence as such, would be 
effectual, and, in almost all respects, valid. And, to some extent, this is true of the 
actual government of Texas, though unlawful and revolutionary as to the United 
States. 

It is not necessary to attempt any exact definitions within which the acts of such a 
State government must be treated as valid or invalid. It may be said, perhaps with 
sufficient accuracy, that acts necessary to peace and good order among citizens, such, 
for example, as acts sanctioning and protecting marriage and the domestic relations, 
governing the course of descents, regulating the conveyance and transfer of property, 
real and personal, and providing remedies for injuries to person and estate, and other 
similar acts, which would be valid if emanating from a lawful government, must be 
regarded in general as valid when proceeding from an actual, though unlawful gov- 
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ernment; and that acts in furtherance or support of rebellion against the United States, 


or intended to defeat the just rights of citizens, and other acts of like nature, must, in 
general, be regarded as invalid and void. 


What, then, tried by these general tests, was the character of the contract of the 
military board with White and Chiles ¢ 

That board, as we have seen, was organized, not for the defence of the State 
against a foreign invasion, or for its protection against domestic violence, within the 
meaning of these words as used in the national Constitution, but for the purpose, 
under the name of defence, of levying war against the United States. This pur- 
pose was, undoubtedly, unlawful, for the acts which it contemplated are, within the 
express definition of the Constitution, treasonable. 

It is true that the military board was subsequently reorganized. It consisted, 
thereafter, of the governor and two other members, appointed and removable by him ; 
and was, therefore, entirely subordinate to executive control. 


Its general object re- 
mained without change, but its powers were “extended to the control of all publie 
works and supplies, and to the aid of producing within the State, by the importation 
of articles necessary and proper for such aid.” 

And it was insisted in argument on behalf of some of the defendants, that the con- 
tract with White and Chiles, being for the purchase of cotton cards and medicines, 
was not a contract in aid of the Rebellion, but for obtaining goods capable of a use 
entirely legitimate and innocent, and, therefore, that payment for those goods by the 
transfer of any property of the State was not unlawful. We cannot adopt this view. 
Without entering at this time upon the inquiry whether any contract made by such 
a board can be sustained, we are obliged to say that the enlarged powers of the board 
appear to us to have been conferred in furtherance of its main purpose, of war against 
the United States, and that the contract, under consideration, even if made in the 
execution of these enlarged powers, was still a contract in aid of the Rebellion, and, 
therefore, void. And we cannot shut our eyes to the evidence which proves that the 
Act of Repeal was intended to aid rebellion by facilitating the transfer of these bonds. 
It was supposed, doubtless, that negotiation of them would be less difficult if they 
bore upon their face no direct evidence of having come from the possession of any 
insurgent State government. We can give no effect, therefore, to this repealing act. 

It follows that the title of the State was not divested by the act of the insurgent 
government in entering into this contract. 

But it was insisted further, in behalf of those defendants who claim certain of these 
bonds by purchase, or as collateral security, that however unlawful may have been 
the means by which White and Chiles obtained possession of the bonds, they are 
innocent holders, without notice, and entitled to protection as such under the rules 
which appply to securities which pass by delivery. These rules were fully discussed 
in Murray vy. Lardnev.\ We held in that case that the purchaser of coupon bonds, 
before due, without notice and in good faith, is unaffected by want of title in the 
seller, and that the burden of proof in respect to notice and want of good faith, is on 


the claimant of the bonds as against the purchaser. We are entirely satisfied with 
this doctrine. 


Does the State, then, show affirmatively notice to these defendants of want of title 
to the bonds in White and Chiles ? 


It would be difficult to give a negative answer to this question if there were no 
other proof than the legislative acts of Texas. But there is other evidence which 
might fairly be held to be sufficient proof of notice, if the rule to which we have 
adverted could be properly applied to this case. 


1 2 Wall. 110. 
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But these rules have never been applied to matured obligations. Purchasers of 
notes or bonds past due take nothing but the actual right and title of the vendors.! 

The bonds in question were dated Jan. 1, 1851, and were redeemable after the 
81st of December, 1864. In strictness, it is true they were not payable on the day 
when they became redeemable ; but the known usage of the United States to pay all 
bonds as soon as the right of payment accrues, except where a distinction between 
redeemability and payability is made by law, and shown on the face of the bonds, 
requires the application of the rule respecting over-due obligations to bonds of the 
United States which have become redeemable, and in respect to which no such dis- 
tinction has been made. 

Now, all the bonds in controversy had become redeemable before the date of the 
contract with White and Chiles; and all bonds of the same issue which have the in- 
dorsement of a governor of Texas made before the date of the Secession Ordinance, — 
and there were no others indorsed by any governor, — had been paid in coin on pres- 
entation at the Treasury Department; while, on the contrary, applications for the 
payment of bonds, without the required indorsement, and of coupons detached from 
such bonds, made to that department, had been denied. 

As a necessary consequence, the negotiation of these bonds became difficult. They 
sold much below the rates they would have commanded had the title to them been 
unquestioned. They were bought in fact, and under the circumstances could only 
have been bouglit, upon speculation. The purchasers took the risk of a bad title, 
hoping, doubtless, that through the action of the National Government, or of the 
government of Texas, it might be converted into a good one. 

And it is true that the first provisional governor of Texas encouraged the expecta- 
tion that these bonds would be ultimately paid to the holders. But he was not 
authorized to make any engagement in behalf of the State, and in fact made none. It 
is true, also, that the Treasury Department, influenced perhaps by these representa- 
tions, departed to some extent from its original rule, and paid bonds held by some of 
the defendants without the required indorsement. But it is clear that this change in 
the action of the department could not affect the rights of Texas as a State of the 
Union, having a government acknowledging her obligations to the national Constitu- 
tion. 

It is impossible, upon this evidence, to hold the defendants protected by absence of 
notice of the want of title in White and Chiles. As these persons acquired no right 
to payment of these bonds as against the State, purchasers could acquire none through 
them. 

On the whole case, therefore, our conclusion is that the State of Texas is entitled 
to the relief sought by her bill, and a decree must be made accordingly. 

Grrr, J., dissented as to the jurisdiction and merits. 

Swayne and Miter, JJ., as to the jurisdiction only. 


Among other cases decided by the Supreme Court at the last term, are the fol- 
lowing : — 

Ward v. Smith (2 Balt. Law Trans. 265). A., residing within the Union lines, 
owed bonds bearing interest to B., who resided without those lines, but the bonds 
were payable at a bank within the lines. A. did not pay these bonds when due; 
held, that he was liable to pay interest on them, notwithstanding the continuance 
of the war. 


Pacific Insurance Co. v. Soule (2 Balt. Law Trans. 459). The tax laid on the 


1 Brown v. Davies, 3 T. R. 80; Goodman y. Simonds, 20 How. 343, 366. 
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amount insured, renewed, or continued by insurance companies, upon the gross 


amounts of premiums received and assessments, and upon dividends, undistribu- 
ted sums and income, is not a direct tax, but a duty or excise. 

In White's Bank v. Proceeds of the Robert Emmett, the court held that mortgages 
of vessels should be recorded in the home port. This is contrary to the cases 
of Potter v. Irish, 10 Gray, 416, and Chadwick v. Baker, 54 Me. 9, in which it was 
held that the record must be made in the port of the last registry and enrolment, 

The Siren (2 L. T. (U.S. Courts Reps.) 71). A ship captured as prize while 
on her way to the port of adjudication in charge of the prize master and crew, 
came into collision with another vessel and sank her, through the fault of the 
prize vessel. The ship was libelled and sold as prize, and the proceeds paid into 
the registry. The owners of the sunken vessel and of her cargo then intervened, 
and claimed to be allowed damages for the collision out of the proceeds. The 
claim was allowed. Mr. Justice Nelson dissented in a vigorous opinion, denying 
that the Government was responsible for the torts of its agents. 

No decision was announced at the last term of the Supreme Court on the 
constitutionality of the Legal Tender Acts. 


LEGISLATION. — The text of the act appointing circuit judges, which was 
passed by the last Congress, is as follows : — 


Be it enacted, §c., That the Supreme Court of the United States shall hereafter 
consist of the Chief Justice of the United States and eight associate justices, any six 
of whom shall constitute a quorum, and for the purposes of this act there shall be ap- 
pointed an additional associate justice of said court. 

Secr. 2. That for each of the nine existing judicial circuits there shall be appointed a 
circuit judge, who shall reside in his circuit, and shall possess the same power and 
jurisdiction therein as the justice of the Supreme Court allotted to the circuit. The 
circuit courts in each circuit shall be held by the justice of the Supreme Court allotted 
to the circuit, or by the circuit judge of the circuit, or by the district judge of the 
district sitting alone, or by the justice of the Supreme Court and circuit judge sitting 
together, in which case the justice of the Supreme Court shall preside, or in the 
absence of either of them, by the other (who shall preside) and the district judge. 
And such courts may be held at the same time in the different districts of the same 
circuit, and cases may be heard and tried by each of the judges holding any such court 
sitting apart by direction of the presiding justice or judge, who shall designate 
the business to be done by each. The circuit judges shall each receive an annual 
salary of $5,000. 

Secr. 3. That nothing in this act shall affect the powers of the justices of the 
Supreme Court as judges of the circuit courts, except in the appoiftment of clerks of 
the circuit courts, who in each circuit shall be appointed by the circuit judge of that 
circuit, and the clerks of the district courts shall be appointed by the judges thereof 
respectively : Provided, That the present clerks of said courts shall continue in office 
till other appointments be made in their place or they be otherwise removed. 

Sect. 4. That it shall be the duty of the Chief Justice, and of each justice of the 
Supreme Court, to attend at least one term of the circuit court in each district of his 
circuit during every period of two years. 

Sect. 5. That any judge of any court of the United States who shall, after having 
attained to the age of seventy years, resign his office, shall thereafter, during the resi- 
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due of his natural life, receive the same salary which was by law payable to him at the 
time of his resignation. 


Sect. 6. That this act shall take effect on the first Monday of December, 1869. 


CALIFORNIA. 


Usirep Srares Disrricr Court. — United States v. J. H. Makins. A’ 
practice has prevailed in California, as in many other States, of giving naturalized 
citizens what is called a certificate of citizenship to the effect that the party 
therein named was on a certain day by judgment of the court admitted to be a 
citizen of the United States. This certificate is under the seal of the United 
States Court, and is signed by the clerk. At the time of the late election, forged 
certificates were issued in great numbers. And the defendant Makins was 
indicted for making and selling one of them under the Act of Congress of March 
8, 1813. On demurrer to the indictment, which set forth the forged certificate 
at length, Hoffman, J., held, that the only certificate which the clerk had 
authority to make was the certified copy of the record of the court, and that he 
had no right to certify the substance or effect of the judgment as the forged 
certificate purported to do, and that the only certificate, forgery of which was 
punishable under the statute, was a certified copy of the act by which the party was 
naturalized. The demurrer was therefore sustained. 

This case calls attention to the urgent necessity of altering the law, or of 
giving up the practice of issuing certificates of naturalization in their present 
form. 


LOUISIANA. 


Seiler v. Western Union Telegraph Co. The following interesting case has 
been decided in the Seventh District Court of New Orleans : — 

The plaintiff telegraphed to his agent at Louisville, inquiring what offer he 
could make for five thousand bushels Turk Island salt, and the agent replied, by 
telegraph: ‘* We are offered 55 cents per bushel delivered at owr City wharf. 
Answer if you accept.” By electric disturbances the despatch, when it reached 
New Orleans, read ‘‘at rour City Wharf,” and the operator there supposing rour 
to bea mistake for your, changed the despatch accordingly. The plaintiff accepted 
the offer, supposing the price named was for the salt delivered in New Orleans. 
If the price of fifty-five cents had been the price for the salt delivered in New 
Orleans, the plaintiff would have made money; as it was, he lost it, and sued the 
telegraph company. The court held the company liable for the error, and that its 
liability was not discharged by the stipulation made in the printed headings of the 
despatches sent by the company, that they would not be held for mistakes in the 
transmission of non-repeated messages. 


MARYLAND. 


Unirep Srates Crrcuit Court. — Kimberly v. Benjamin F. Butler. In 3 
Am. Law Rev. p 376, we noticed this case when it made its appearance in the 
Superior Court of the City of Baltimore. It has since been removed into the 
Cireuit Court, and came on for hearing before the Chief Justice of the United 
States in April last, on the demurrer to the plea of privilege set up by the 
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defendant, who it will be remembered claimed to be exempt from the service of 
summons in a civil suit, while on his way from Washington to his home. The 
Chief Justice gave an oral opinion sustaining the demurrer, on the ground that 
service of summons was not an arrest within the meaning of the Constitution. 

The action is asswmpsit, to recover money alleged to have been illegally 
exacted from the plaintiff as rent by the defendant, when the latter was in com- 
mand of Fortress Monroe during the war. We have seen no report of the plead- 
ings which will enable us to state the exact course of the proceedings after the 
demurrer was sustained; but the result seems to have been that the bill of 
particulars annexed to the declaration was adjudged insuflicient, as not stating 
explicitly that the money was received by the defendant. The plaintiff had 
leave to amend, and the case was continued to next term. 

Josephine Price et al. v. Steamer Highland Light. 'This was a libel brought by 
the widow and child of a man employed on the steamer Highland Light to recover 
damages for his death, which was caused by the explosion of a steam chimney on 
board that vessel. Chief Justice Chase held that the only remedy of the 
plaintiffs was against the owners of the vessel by a suit in personam, and not 
against the vessel by a proceeding in rem, and that the only persons in whose 
favor a suit in rem was given by the United States Statutes were passengers. The 
libel was therefore dismissed. The Chicf Justice, however, said, that though 
it was not necessary for the decision of the case to determine the point, he was 
inclined to the opinion that the plaintiffs had a remedy against the owners, though 
the death of the deceased was caused by the negligence of a fellow-servant on 
the vessel, as the United States Statute of July 7, 1858, concerning the remedy 
to persons injured by steam on board vessels, and the Statute of Maryland, giving 
a remedy to the wife and children of persons killed by accidents, made no dis- 
tinction for the cases where the killing happened by the negligence of a fellow- 
servant. It is to be regretted that these last points did not receive a fuller 
discussion. The case is reported 2 Balt. Law Trans. 361. 

Court or Arrrats. — W. Williams y. A. Johnson. The abolition of slavery 
does not defeat a pending action of trover to recover the value of a slave.—2 
Balt. Law Trans. 481. 

In the cases of J. T. B. Dorsey v. J. T. W. Dorsey, 2 Balt. Law Trans, 585, and 
Same v. A. B. Kyle, 2 Balt. Law Trans. 583, it is he/d that the plea of alien 
enemy goes only to the disability of the plaintiff, and that therefore proceedings 
at law can be taken against an alien enemy with the same effect as if he were 
not an enemy. 


MASSACHUSETTS. 

Supremr Court. — Laura A. Adams v. Samuel Adams. This was a case of 
novel character, being a petition for a writ of supplicavit, by a woman living 
apart from her husband on account of his cruel treatment of her, secking for a 
separate maintenance, The petitioner alleged that she had conscientious scruples 
against applying for a divorce. 

Besides the older authorities, which are collected in 2 Story, Eq. Jur. §§ 1423, 
1476, 1477, the petitioner relied on the case of. Pratten v. Pratten, 4 Dess. 40, 
where a writ of supplicavit was granted in South Carolina. 

The old form of the writ was to compel the husband ‘* that he shall well and 


i 
; 
! 
{ 
{ 
} 
i 
| 


SUMMARY OF EVENTS. 779 


honestly treat and govern the aforesaid B. (his wife), and that he shall not do 
nor procure to be done any damage or evil to her of her body, otherwise than 
what reasonably belongs to her husband for the purpose of the government and 
chastisement of his wife lawfully.” 

The court held (Chapman, C.J., giving the opinion) that separate mainte- 
nance had never been the main object of a writ of supplicavit, though temporary 
support was sometimes ordered as incidental to the relief sought, and also that, 
“in its nature it is a criminal proceeding, and this is a good reason whiy it should 
have gone into disuse; for it does not seem desirable that a court of chancery 
should retain this small modicum of criminal jurisdiction.” The petition was dis- 
missed, 


MISSISSIPPI. 


Untrep States Crrcurr Courr.—J. F. Speed v. B. D. Smith. Commer- 
cial intercourse between Mississippi and Kentucky was not unlawful in May, 
1861. 

Unrrep States District Courr.—IJn re John Thomas. A paymaster’s 
clerk is a person in the military service of the United States, and therefore liable 
to be tried before a military court for forging vouchers. 


NEW YORK. 

Unirep States Districr Court ror THE Nortuern District or NEW 
York. —J. J. Gillespie v. The Leonard. This was a libel in admiralty against 
a vessel for breach of a contract of affreightment by negligence in carrying 
goods, whereby they were damaged. The voyage of the vessel was on the Hud- 
son River from New York to Albany, and was for the whole distance within the 
State of New York; but, also, within the ebb and flow of the tide. The libel- 
lants and the ship-owners, who appeared as claimants, were all inhabitants of 
the State of New York. Hall, J., intimated that the case might be perhaps con- 
sidered one of tort, in which case the jurisdiction would be undoubted ; but pass- 
ing over this, and regarding the case as one of contract, he he/d that the case was 
within the jurisdiction of the admiralty, though the whole voyage was on waters 
entirely within the State of New York. In the Massachusetts District, Judge 
Lowell reached the same conclusion in The Sarah Jane, 2 Am. Law Rev. 455. 

The case of Gillespie v. The Leonard is reported in full in 1 Chicago Leg, 
News, 313. 


JaMES Torpuam Brapy. 


Our readers may have felt some surprise that we did not speak in our last 
number of the death of Mr. James T. Brady. We were silent merely because 
we could find no satisfactory account of his life. An article has since appeared 
in the ** Galaxy ” which gives the main facts of his life, and a few characteristic an- 
ecdotes, though we think a better selection of the latter might have been made. 
From this article we have taken the following summary of his life and character, 
referring our readers to that magazine, if they desire fuller details. 

By the death of James T. Brady, the bar of New York, and perhaps of the 
United States, has lost its most brilliant advocate. Endowed by nature with an 
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inexhaustible flow of language and an impassioned eloquence, he perfected his 
natural gifts by indefatigable labor and a life-long study. It is said of him that, 
when a young man, he frequently spent the whole night engaged in the study of 
his profession; and having done all that mortal could do to command success, he 
certainly deserved it when it came. 

There has been a great change in this country in the valuation of the services 
of lawyers since the great Spaniard wrote to Ferdinand of Aragon, ** For Heaven's 
sake send me no lawyers for my new colony!” They have undoubtedly been the 
mainsprings of every great movement in this country since its discovery, and a 
large proportion of the oflices of every description in the gift of the Government 
or the people, has been held by gentlemen of the bar. In nothing, therefore, 
was the life of James ‘T. Brady more remarkable than in his almost total exclu- 
sion from public office. In his eyes, the place of honor was a private station; 
and the only attempt he really made to enter public life was when he accepted 
the Breckenri’ge nomination for governor of New York, and he accepted this 
barren honor merely to show his Southern fellow-democrats that there was some 
one who would represent their creed in the North, which had been strenuously 
denied by the more violent States-rights men. Though before the Rebellion a 
strong and consistent States-rights Democrat, he was an ardent supporter of the 
war, and was only prevented from serving in the army by an urgent request from 
Secretary Stanten that he would use his eloquence in supporting the Government, 
which request he granted, and his war speeches were as cloquent and effective 
as any made in the country. 

Mr. Brady’s father, an Irish emigrant, came to this country during the war of 
1812, and his son was born soon after his arrival, on the 9th of April, 1815. He 
was a promising and interesting child, and a hard-working, studious youth, and 
at the age of twenty entered the bar, and soon made his mark. Like many other 
young lawyers less successful in their after history, he lost his first case ; the coun- 
sel on the other side being Charles O’Connor, who was, however, much impressed 
with his young opponent’s ability. His father died soon after, and he became 
the head of his family, and devoted himself with all his great powers, to his pro- 
fession, by which he was enabled to support his sisters and brothers, then without 
other protector. His first great case, which established his fame, and stamped 
him as a thorough lawyer, was the Goodyear India-rubber case, in which he served 
as junior to Daniel Webster, and was deservedly complimented by him for his 
opening argument, which Mr. Webster declared, in closing, would be the real 
cause of their success if they should gain the case. Such praise from such a 
source was worth more than heavy fees to the young man. [Brady's success as a 
lawyer was remarkable, and it is hardly necessary to do more than name the cele- 
brated cases in which he was successfully employed, for there have been few 
widely known cases for twenty years in which he has not been retained. The 
Allaire Will case, the Parish Will case, the Governor Price of New Jersey case, in 
which he got the largest verdict ever given in a civil suit ($300,000), and the 
trial of Sickles, were some of the most important and best known of his tri- 
umphs. Of fifty-two capital cases which he argued, he lost but one, and his 
power over a jury was enormous. ‘‘ Give him a week with a jury,” said one of 
his contemporaries, ‘‘and at the end of it they see only through his eyes and think 
with his mind.” His most successful specialty in the law, however, was that of 
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insanity, of which he made a thorough study; visiting asylums for the insane, 
investigating the phenomena of the disease, with the assistance and advice of 
doctors; and with what effect he introduced the result of his researches to the 
jury the reports of recorded cases will show. 

Mr. Brady never trusted to the inspiration of the moment, but was most thor- 
ough in working up his cases; and his notes for the argument and his prepara- 
tions throughout were most precise and exact. He declared, however, after 
mastering them, that he cared little for precedents, and, having made himself 
familiar with the principles of law applicable to the case in point, argued prin- 
cipally from them. We do not. advise young lawyers to adopt this course of 
action, however, till they have devoted a few years at least to the study of these 
despised precedents. 

Mr. Brady’s manners as a lawyer were most admirable: always courteous and 
respectful to the court; kind, polite, and generous to his brother practitioners ; 
considerate, almost tender, unless severity became necessary, with a witness; 
fascinating to a jury. He could be roused, however, from his usual uniform cour- 
tesy toward the court by a neglect of duty, or any lack of proper action there- 
from; and in one capital case —- the trial of Baker for the murder of Poole — he 
was so enraged by the judge’s charge, that he rose and indignantly protested 
against it. 

Many stories are told of the quickness, both of his legal knowledge and his 
true Irish wit, so that he was always ready either for a knotty point of law or 
practice in a trial, or with a repartee in his social relations. In one case he 
found, to his surprise, that by some mistake he had prepared himself with great 
care to argue on the wrong side, and, when convinced of his mistake, asked for a 
few minutes to ** change his base ;” adding, characteristically, that from his knowl- 
edge of the merits of the case he was heartily glad he was to defend instead of 
prosecute, and after twenty minutg’ preparation, tried and won the case. His only 
official position was that of Corporation Attorney to the city of New York in 
1848, and it has been noticed that the city under his direction was remarkably 
free from litigation and loss. The family relations between him and his brothers 
and sisters were delightfully affectionate. He was generous to a fault, and 
always a friend to poor and unprotected prisoners, and argued many a case for 
which his only reward was the gratitude of his client. 

In personal appearance, Mr. Brady was a striking-looking man, with a large 
head, — larger even than Mr. Webster's, — with a piercing eye, and small, well- 
formed physique. He was struck with paralysis on the ninth of February, and 
died shortly after. He left a reputation untarnished as a lawyer, and a place at 
the bar which can with difficulty be filled. 


OHIO. 


Surerior Court or Crxcrynati. — This court has for several years main- 
tained an exceptionally high position among the courts not of last resort in the 
country. We notice two cases recently decided by it. 

Foote v. Buchanan. This was a suit by dealers in whiskey, who were in the 
habit of marking their barrels ‘‘ Orange Valley Whiskey,” to restrain the defend- 
ants, who were also whiskey dealers, from marking their barrels ‘‘ Orange Grove 
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Whiskey.” The plaintiffs also marked other whiskey of theirs ** W. W. Duncan, 
Old Bourbon,” and the defendants used the same mark. It appeared, at the 
hearing, that all the plaintiffy’ whiskey was made in Cincinnati; that the name 
* Orange Valley” was suggested to the plaintiff by the fact that a superior 
article of rum was once manufactured at Orange Valley, in Jamaica, and had 
acquired a great reputation under that name; and that the name ** W. W. Dun- 
can” was a “ fancy” name; that no such person was known to the plaintiffs, nor 
did they know that any man with such a name ever lived. The court ‘eld, that 
the plaintiffs had no equity for relief. 

Bailey v. Berry (1 Pitts. Leg. J. 26). A. sued joint trespassers, and then 
agreed with some of them to withdraw the suit against them on payment of a 
certain sum, and he accordingly had it entered on the record that he was unwilling 
further to prosecute his action against the parties named, and as to them the 
action was dismissed. J/eld, that this was not a technical release, and that the 
others were not discharged, but that the jury, in making up their verdict, ought 
to deduct the amount already received by A. from the amount of damages sus- 
tained by him. 


LrGIsLaTion. — There have been remarkable attempts of late to make men 
better by statutes for that case made and provided, but we have seen none more 
remarkable than the plan proposed, in all seriousness, and strongly urged ** by 
J. H. Tate, M.D., Professor of Tokology,” for reforming the State of Ohio by 
what he is pleased to term ‘judicious legislation.” His proposed law is as 
follows : — 


Sect. 1. No unmarried persons over twenty-five years of age shall hold any office 
of trust, honor, or profit, within the gift of the people of this State. 

Sect. 2. If any single man shall live in a state of concubinage with a woman for 
the term of three months, she shall, in reason thereof, become his lawful wife, and 
neither party shall be capable of marriage with any other person during their natural 
lives; and in case of the death of the man, the woman shall have her dower in his 
estate, and all the other rights and privileges of a lawful wife, any will or testament 
to the contrary notwithstanding. 

Secr. 3. All children born in this State, the offspring of persons not legally mar- 
ried, shall take the name of the father, and shall inherit the real and personal property 
of their parents, any will or testament to the contrary notwithstanding ; provided, 
however, that if the man shall have other children by a lawful wife, then the children 
of his concubine shall only inherit one-fourth of his estate. 

Sect. 4. All unmarried persons in this State over the age of twenty-five years 
(after all other taxes are deducted) shall be subjected to the following assessments 
upon their incomes: viz., from twenty-five to thirty years to one-fourth of their in- 
comes, and after thirty years, and until death or marriage, to one-half of their incomes ; 
and in case of the death of any unmarried person owning property in this State, 
whether resident or non-resident, one-half of the estate, both personal and real, shall 
be forfeited to the State. 

Secr. 5..The moneys collected under this act shall be deposited as a special fund 
in the county treasury where the assessment has been made, or property forfeited, 
and shall be known as the fund for the encouragement of marriage in Ohio. In the 
month of January of each year, it shall be equally distributed by the county treasurer 
among the persons (being residents of this State) whom the records of the county 
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show to have entered into the holy estate of matrimony during the year immediately 
previous. 

Secr. 6. In all incorporated towns and cities in this State, it shall be the duty of 
the health officer, if there be one, and if not, then of the mayor (within one month 
from the time of his entering upon office), to appoint a police, whose duty shall 
be to ascertain, and report monthly, the location of all brothels, assignation-houses, 
and rooms for kept women, together with the names of the persons keeping them, as 
also of the owners of the property, and the number of persons dwelling therein, 
which information shall be written in a book kept for the purpose, and open to public 
inspection ; and further, it shall be the duty of said police, on or near the front door 
of such houses, to fasten a placard not less than one foot square, on which shall be 
printed in English, in large letters, this is a whore-house,—this is an assignation- 
house, — or, this is the place where Mr. (naming the person) keeps his mistress 
(as the case may be) ; and to keep said card upon such premises so long as they are 
used for the purposes aforesaid. If any one of the officers before mentioned shall 
fail to perform the duties enjoined in this act, he shall be considered as aiding and 
abetting prostitution, and on conviction thereof before any court of his county, shall 
be fined five hundred dollars (one-half of which shall be given to the informer, the 
other half to the marriage fund), and he shall be kept on bread and water in the 
county jail for thirty days. 

Sect. 7. The provisions of this act shall not apply to persons who, having been 
married, have one or more children, nor to those rendered unfit for marriage by in- 
sanity or bodily infirmity, nor to those who, from motives of piety, have devoted 
their lives to works of charity and religion. 


There is a directness of speech and a simple faith in the omnipotence of legis- 
lation about Dr. Tate which are highly pleasing ; yet, perhaps, on the advantages 
of matrimony, the testimony of a ‘‘ Professor of Tokology” can be hardly dis- 
interested, 


SOUTH CAROLINA. 


Supreme Court. — The State ex rel. The Attorney General v. The Bank of the 
State of South Carolina. This was an information praying:a rule for the defend- 
ants to show cause why a writ of mandamus should not issue, commanding them 
to deliver up their property to the governor of the State. The Bank of the 
State of South Carolina was incorporated in 1812. The State was the sole 
stockholder, and the faith of the State was pledged for the support of bonds 
issued by the bank. The bank became insolvent. In 1866, the legislature passed 
a law directing that the governor should take possession of all the property of the 
bank, cause it to be sold, and the proceeds deposited in the treasury to the order of 
the governor. The bank refused to comply with this statute, on the ground that it 
was unconstitutional, as impairing the contract between the bank and its creditors. 
The relator admitted, that, when an ordinary bank became insolvent, its assets 
must be distributed among its creditors; but this was not the case of an ordinary 
bank, first, because the capital was the property of the State; and, second, 
because the faith and credit of the State were pledged to the support of the 
bank. 

The court, however, held, that neither ground of distinction would avail, inas- 
much as the bank was a corporation separate from the State, and the creditors 
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had a right to its assets without regard to its connection with the State. 
The court, therefore, declared the law unconstitutional, and refused the man- 
damus. 


VIRGINIA. 


Circurir Court or tHE Unirep Srates.—In re Cesar Griffin. Petition 
for habeas corpus. The petitioner had been convicted and sentenced on a 
criminal charge in a State court; and the only ground on which his discharge was 
sought, was that the judge before whom he had been tried was incapacitated by 
the Fourteenth Amendment to the Constitution from holding his oflice, by reason 
of his having been engaged in the Rebellion. The judge was appointed before 
the passage of the Fourteenth Amendment, but it was admitted that he came 
within its provisions. In the District Court, Judge Underwood ordered the 
petitioner to be discharged. An appeal was taken from this order to the Circuit 
Court. There Chief Justice Chase reversed the order. He jeld that “ persons 
in office by lawful appointment, or election, before the promulgation of the 
Fourteenth Amendment, are not removed therefrom by the direct and immediate 
effect of the prohibition to hold office contained in the third section ; but that 
legislation by Congress is necessary to give effect to the prohibition, by provid- 
ing for such removal. And it results, further, that the exercise of their several 
functions by these officers, until removed in pursuance of such legislation, is not 
unlawful,” and that therefore the petitioner’s conviction was lawful. He further 
said that, if necessary, he should be prepared to hold the conviction good, on the 
ground that the trial has been before one filling, de facto, the position of judge. 
He added, — 

‘* This subject received the consideration of the judges of the Supreme Court 
at the last term with reference to this and kindred cases in this District, and, I 
am authorized to say that they unanimously concur in the opinion that a person 
convicted by a jury, and sentenced in a court held by a judge de facto, acting 
under color of office, though not de jure, and detained in custody in pursuance 
of his sentence, cannot be properly discharged upon habeas corpus.” 

Evans et al. v. City of Richmond. This was an action to recover the amount 
of certain small notes issued by the City of Richmond, in April, 1861, in violation 
of the charter of the city, but which were afterwards legalized by the General 
Assembly of Virginia. The court said, *t These notes, when they were first issued, 
were void; whatever validity they can claim must be under the act of the legis- 
lature in 1861. The Supreme Court of the United States, in the case of Texas 
y. White, decided that the acts of the State governments in the South during 
the war were only to be recognized where they were for the purpose of regulating 
private rights, such as marriage, descent, distribution of property, and in such 
cases. But wherever these governments— which are undoubtedly to be con- 
sidered governments de facto as to the territory of the States whose capitals they 
occupied, and over whose territory they claimed and exercised dominion — 
have done acts tending to support the rebellion against the Government of the 
United States, then no such acts nor any consequences from them are to be 
recognized in any court. The act of 1861 by the legislature of Virginia, 
appearing clearly to be an act in aid of the Rebellion, could confer no tight 
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which can be recognized by this court. The notes in question being, therefore, 
originally void, cannot be recognized by this court. Judgment for the defend- 
ants. 


GREAT BRITAIN. 


New Appointment. — Sir James Plaisted Wilde, Judge Ordinary and Judge 
of the Probate Court, has been raised to the peerage by the title of Baron 
Penzance of Penzance, in the County of Cornwall. Lord Penzance is the son of 
a solicitor, and nephew of the late Lord Truro, who was Lord Chancellor from 
1850 to 1852. 


First Report oF THE JuDICATURE Commission. — This most distinguished 
Commission, appointed to investigate the system of English judicature, and to 
suggest changes and improvements therein, have submitted their first report, 
and have almost unanimously advised alterations in the existing system, so rad- 
ical and so striking in their character, that a short abstract of the most important 
changes cannot fail to be interesting to our readers. We will attempt therefore, 
without criticism, to present a short and clear statement of them. 

After a convincing and able summary of the evils which attend the present 
complicated systems, and the difficulty of obtaining a complete remedy in any 
ease partaking of the double nature of law and equity, and also of the ineffectual 
attempts to patch up the present system, made by former commissions, the 
Commission advocate sweeping changes, which are briefly these: All the Superior 
Courts of Law and Equity, together with the Courts of Probate, Divorce, and 
Admiralty, shall be consolidated into one court, to be called ‘‘ Her Majesty's 
Supreme Court,” and all the jurisdiction now exercisable by each and all these 
courts shall be vested in this Supreme Court. This court shall be divided into 
as many chambers or divisions as the convenient despatch of business shall 
require ; but all suits shall be instituted in the court as a whole, and not in any 
division, and each division shall have the full powers of the court to administer 
such relief as all these courts combined can now administer. A single judge 
shall exercise the jurisdiction of the Supreme Court, in the despatch of all such 
business appropriated to the divisions of the Queen’s Bench, Common Pleas, 
and Exchequer, as may be remitted to him, and those cases which are now dis- 
posed of in bancs in those courts, shall be heard and determined by at most 
three judges of the new court. The procedure in this new Supreme Court shall 
be asimple one. Each suit shall be begun by a writ of summons, and in all 
cases where a money demand is the foundation of the action, the amount sought 
to be recovered shall be indorsed on the writ. The first step in the suit shall be 
the delivery to the defendant by the plaintiff of a short statement of the facts 
constituting the plaintiff's cause of complaint, not on oath, to be called the 
Declaration; and in return the defendant shall deliver to the plaintiff a similar 
statement of the facts constituting the defence, not on oath, to be called the 
Answer. The plaintiff may also reply to new facts, but the pleadings, without 
special permission, shall not go beyond the reply ; amendments shall be permitted, 
however, at any stage of the proceedings. As to the mode of trial, great dis- 
cretion shall be left to the court, and any questions may be tried in any division 
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of the court by, Ist, a judge; 2d, a jury; 3d, a referee ; the mode to be applied 
in each case to be left, in great measure, to the discretion of the judge. The trial 
before a referee, who is an oflicer permanently attached to the court, and to be 
called an * official referee,” or who may be appointed pro hac vice by the 
judge, shall be held in open court, and the decision of the referee shall have 
the same effect as a verdict at nisi prius. The evidence in this and all the 
modes of trial shall be taken by oral examination in open court; but aflidavits 
may be taken and read in court, when the court shall so direct, but the witness 
making the aflidavit shall be liable to cross-examination in open court at the 
discretion of the judge. 

The changes in the arrangements of circuits, assizes, and terms, have only a 
local interest, and we omit them. Aliens having been resident ten years in 
England shall be liable, if qualified, to serve as jurors, and the jury de medictate 
lingue shall be abolished. In the event of the death, illness, or default of 
attendance of any jurors during any trial, civil or criminal, the judge shall have 
power to allow the trial to proceed, and the verdict of the remaining jurors shall 
be a sufficient one. The unhappy jurors who have hitherto, in a legal point of 
view, ‘‘wallowed naked in December's snow,” shall in future be - allowed a 
fire, and, if the judge is sufliciently amiable, even refreshments can be given 
them. 

In the important matter of Appeals there is urgent need for reform, as the 
present system is an extraordinarily complicated one, and the ** law’s delay” in 
obtaining an answer is only one of the attendant evils. The proposed substitute 
is better, but the change is not yet sufficiently thorough, and there is a natural 
hesitation felt by the Commission to attack in any way the prerogatives of the 
House of Lords. The new method is this: The Courts of Exchequer Chamber 
and Appeal in Chancery shall be abolished, and in their stead, as a part of the 
Supreme Court, shall be established a ‘* Court of Appeal,” consisting of ** The 
Lord Chancellor, the Lords Justices, the Master of the Rolls, three other per- 
manent judges, and three of the judges of the Supreme Court, nominated 
annually by the Crown, Another Vice-Chancellor shall be appointed to fill the 
place now occupied by the Master of the Rolls. Not less than three judges shall 
sit at a time, and the nominated judges must never form the majority of the 
judges sitting. An appeal shall lie to this court in all suits not strictly criminal, 
from any division or judge of the Supreme Court, with certain exceptions. There 
shall also be a right of appeal from this court to the House of Lords, and also a 
direct appeal to the same from the Supreme Court in matters of law, if the 
respondent consents, but not otherwise. The exceptions referred to are these: 
appeals from judgments, &c., founded on the verdict of a jury, the verdict of a 
judge performing the functions of a jury except on matters of law, interlocutory 
orders made by any division of the Supreme Court, unless there is a difference 
of opinion among the judges, or special leave given by the court, and appeals 
as to costs only. All proceedings in error and bills of exceptions shall be abol- 
ished, and every appeal shall be brought by notice of motion by way of appeal, 
in a summary way, without any formal procedure. Bills of review for error 
apparent on the record shall also be abolished, the court reserving the power to 
rectify any error which may have occurred in drawing up any judgment, decree, 
or order 
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Vice-Cuancettor James’s Court.— United States v. McRae. Bill by the 
United States of America stating the formation of divers persons owing allegiance 
to the plaintiffs into an association for the purpose of carrying on a rebellion 
avainst the Government of the United States; the usurpation of plaintiffs’ au- 
thority, and formation of a pretended government; the possession, by such 
pretended government, of moneys, goods, and treasure, partly public property 
of plaintiffs, and partly contributed by persons owing allegiance to plaintiffs, 
‘and acquired by such pretended government in the exercise of their usurped 
authority ; all which moneys and goods became part of the public property of 
such pretended government, and were employed in aid of the Rebellion. 

The bill proceeded to allege that the pretended government and their agents 
sent money and goods to the defendant, McRae, in this country, and that McRae 
sold a large part of such goods, and received the moneys from such sale ; and, at 
the dissolution of the pretended government, had in his possession or power 
money and goods which had been sent to him, or which had arisen from goods so 
sent to him. 

The bill then stated the suppression of the Rebellion, and the submission by 
the persons forming the pretended or so-called confederate government to the 
authority of the United States Government; that all the joint and public prop- 
erty of the pretended government had vested in plaintiffs; that no claim was 
set up on behalf of the pretended government; and that the said moneys and 
goods were now the absolute property of plaintiffs, and ought to be delivered to 
them. ; 

The bill accordingly prayed an account of all moneys and goods which came 
to his hands as agent for or otherwise on behalf of the pretended confederate 
government during the late insurrection, and of his dealings therewith, and pay- 
ment by defendant of the moneys which, on taking such account, might be in his 
hands, and a delivery over of the goods in his hands. 

To this bill the defendant had put in a plea both to the discovery and to the 
relief, on the ground that, by American legislation, the acts stated in the bill 
exposed him to penalties and forfeitures. United States v. McRae, Law Rep. 
4 Eq. 327; _3 Ch. 79. [2 Am. Law Rev. 365, 587.] 

On appeal, the plea to the relief was overruled; but the plea to the discovery 
was allowed. The defendant had not put in any answer, and the case now came 
on for hearing. 

Sir R. Palmer, Q.C., and Wickens, for the plaintiffs. 

Kay, Q.C., Marten, and Benjamin, for the defendant. 

The agency of defendant in this country was entirely limited to the confed-' 
erate loan, and he never received either money or goods from America, and no 
property of the confederate government was in his hands at the end of the war. 
In any case, as the plaintiffs had, by proclamation, declared that all debts and 
obligations incurred in aid of insurrection or rebellion against the United States 
were illegal and void, they could not, after repudiating the liabilities, claim any 
benefit by account in respect of this insurrectionary loan. 

The Vice-Chancellor (Sir W. M. James) dismissed the bill with costs, holding 
that the United States, at the termination of the Rebellion, had no right to the 

property contributed to or acquired by the suppressed confederate government, 
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except by title derived from or through the confederate government, and could 
not claim from an agent of the confederate government an account of his agency, 


and at the same time repudiate all privity of title with him and his former prin- 
cipals, and the liability to pay to such agent the balance which might be found 
due to him in the result of the account as between himself and his former prin- 
cipals. — Weekly Notes. 
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